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UNIFORM CODE OF MILITARY JUSTICE 

WEDNESDAY, APRIL 27, 1949 

UNITED STATES SENATE, 
S W C O M M I ~ E  OF THE COMMITFEE ON ARMED SERVICES, 

The subcommittee met, pursuant to call, a t  10 a. m. in the committee 
room, room 212, Senate Office Building, Senator Estes Kefauver 
(chairman) presiding. 

Present : Senators Kefauver and Saltonstall. 
Also resent: F. E. Larkin, assistant general counsel to the Secre- 

Anator  KEFAUVER. The committee will come to order. 
This meeting of a subcommittee of the Armed Services Committee 

is for  the purpose of considering a uniform code of military justice 
for the armed services, The members of the subcommittee designated 
by the chairman are : Myself, as chairman, Senator Tydings, Senator 
Russell, Senator Saltonstall, and Senator Morse. 

The departmental bill before this committee is S. 857, and a copy of 
this bill will be inserted in the record at  this point. 

(S. 857 is as follows :) 

Washington, D.  C. 

tar  of 6 efense, and Mark H. Galusha, on the staff of the committee. 

[S.  857, 81st Cong., 1st sess.1 

A BILL To unify, consolidate, revise, and codify the Articles of War, the  Articles for t h e  
Government of the Navy, and t h e  disciplinary laws of the Coast Guard, a n d  t o  enact  
and  establish a Uniform Code of Military Justlce 

Be i t  enacted by th& Genate and Hou$c of Representatives of the United Btates 
of America in, Congress assembZed, That a Uniform Code of Military Justice for 
the government of the armed forces of the United States, unifying, consolidating, 
revising, and codifying the Articles of War, the Articles for the Government 
of the Navy, and the disciplinary laws of the Coast Guard, is hereby enacted a8 
follows, and the articles in this section may be cited as “Uniform Code of 
MiHtary Justice, Article 

UNIFORM CODE O F  MILITARY JUSTICE 
P a r t  Article 

I. General Provisions-------------------------------------------_------- 1 
XI. Apprehension and  Restraint ________________________________________-- 7 

111. Non-Judicial Punishment _________________________________________---- 16 
IV. Courts-Martial Jurisdiction ________________________________________---- 16 
V. Appointment and Composition of Courts-Martial _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  22 

VI. Pre-Trial Procedure---------------------_--_-----_------------------- 30 
VII. TrialProcedure--------------------------_-----_-_-------------_----- 36 

VIII .  Sentences-------------------_---------_-----------_-------------_--- 55 
IX. Review of Courts-Martial ________________________________________----- 69 
X. Punitive Articles ________________________________________------------ 77 

XI. Miscellaneous Provisions ________________________________________------ 136 

PART I-GENERAL PROVISIONS 
Article 
1. Deflnitiona. 
2. Persons subject to the  code. 
5. Jurisdiction to  try certain personnel. 
4. Dismissed omcer’s r ight  to t r ia l  by court-martial. 
5. Territorial applicability of the code. 
6. Judge advocates and legal omeers. 

1 



2 UNIFORM CODE OF MILITARY JUSTICE 

ABTICLE 1. Definitions. 
The following terms when used in this code shall be construed in the sense 

indicated in this article, unless the context shows that a different sense is in- 
tended, namely : 

(1) “Department” shall be construed to refer, severally, to the Department of 
the Army, the Department of the Navy, the Department of the Air Force, and, 
except when the Coast Guard is operating as  a part  of the Kavy, the Treasury 
Department; 

( 2 )  “Armed force” shall be construed to refer. severally, to the Arms, the Navy, 
the Air Force, and, except when operating as  a part -of the Navy; the Coast 
Guard ; 

(3)  “Nary” shall be construed to include the hlarine Corps and, when operat- 
ing as a part of the Xavy, the Coast Guard ; 

(4)  “The Jitdge Advocate General” shall be construed to refer, severally, to 
The Judge Advocates General of the Army, S n v y - .  and .\ir Folce, arid escept 
when the Coast Guard is operating a s  a part of the Xavy ,  the General Counsel 
of the  Treasury Department; 

( 5 )  “Officer” shall be construed to refer to a commissioned officer including 
a commissioned warrant officer ; 

( 6 )  “Superior officer” shall be construed to refer to an officer superior in rank 
or command : 

( 7 )  “Cadet” shall be construed to refer to a cadet of the United States Military 
Academy or of the United States Coast Guard Academy ; 

(8) “Midshipman” shall be construed to refer to a midshipman at the United 
States Naval Academy and any other midshipman on active duty in the naval 
service ; 

(9) “Enlisted person” shall be construed to refer to any person who is serving 
in  an  enlisted grade in any armed force ; 
(10) “Military” shall be construed to refer to any or all of the armed forces; 
(11) “Accuser” shall be construed to refer to a person who signs and swears 

to the charges and to any other person who has a n  interest other than an  official 
interest in the prosecution of the accused ; 

(12) “Law office?’ shall be construed to refer to an official of a general court- 
martial detailed in accordance with article 26: 

(13) “Law specialist” shall be construed to refer to a n  offker of the Nary 
o r  Coast Guard designated for special duty ( law) : 

(14) “Legal officer” shall be construed to refer to any offirer in the Navy or 
Coast Guard designated to perform legal duties for a command. 
ART. 2. Persons subject to the code. 

The following persons a re  subject to this code : 
(1) All persons belonging to a regular component of the armed forces, including 

those awaiting discharge after expiration of their terms of enlistment; a l l  
volunteers and inductees, from the dates of their muster or acceptance into the 
armed forces of the United States ; and all other persons lawfully called, drafted, 
or ordered into, or to duty in or for  training in, the armed forces, from the dates 
they a r e  required by the terms of the call, draft ,  or order to obey the same ; 

( 2 )  Cadets, aviation cadets, and midshipmen ; 
(3)  Reserve personnel who are voluntarily on inactive duty training authorized 

by written orders : 
( 4 )  Retired personnel of a regular component of the armed forces who a re  

entitled to receive pay ; 
(51  Retired personnel of a reserve component who are receiving hospital 

benefits from a n  armed force ; 
( 6 )  Members of the Fleet Reserve and Fleet Marine Corps Reserve; 
( 7 )  All persons in custody of the armed forces serving a sentence imposed by a 

court-martial ; 
(8) Personnel of the Coast and Geodetic Surrey, Public Health Service, and 

other organizations, when serving with the armed forces of the United States;  
(9) Prisoners of war in custody of the armed forces ; 
(10) In time of war, all persons serving with or accompanying an  armed force 

in  the field : 
(11) All  persons serving with, employed by, accompanying, or under the super- 

vision of the armed forces without the continental limits of the United States 
and the following territories : That part of Alaska east of longitude one hundred 
and seventy-two degrees west, the Canal Zone, the main group of the Hawaiian 
Islands, Puerto Rico, and the Virgin Islands ; 
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(12) All persons within an  area leased by the United States which is under the  

control of the Secretary of a Department and which is without the continental 
limits of the United States and the following territories: That part  of -4laska 
east of longitude one hundred and seventy-two degrees west, the Canal Zone, the 
main group of the Hawaiian Islands, Puerto Rico, and the Virgin Islands. 
.4RT. 3. Jurisdiction to try certain personnel. 

( a )  Reserve personnel of the armed forces who a re  charged with having com- 
mitted, while in a status in which they are  subject to this code, any offense 
against this code may be retained in such status or, whether or not such status 
has terminated, placed in an  active-dnty status for disciplinary action, without 
their consent, but not for a longer period of time than may be required for such 
action. 

( b )  All persons discharged from the armed forces subsequently charged with 
having fraudulently obtained said discharge shall be subject to trial by court- 
martial on said charge and shall be subject to this code while in the custody 
of the armed forces for such trial. Upon conviction of said charge they shall 
be subject to trial by court-martial for all offenses under this code comniittecl 
yrior to the fraudulent discharge. 

( c )  Any person who has deserted from the armed forces shall not be relieved 
from amenability to the jurisdiction of this code by virtue of a separation from 
any subsequent period of service. 
ART. 4. Dismissed officer’s right to trial by court-martial. 

( a )  When any officer, dismissed by order of the President, makes a written 
application for trial by court-martial, setting forth, under oath, that  he has 
been mrongfully dismissed, the President, as  soon as  practicable, shall convene 
a general court-martial to try such officer on the charges on which he was dis- 
missed. A court-martial so convened shall hare  jurisdiction to try the dismissed 
officer on such charges, and he shall be held to have waived the right to  plead 
any statute of limitations applicable to any offense with which he is charged. 
The court-martial may, as  part  of its sentence, adjudge the affirmance of the 
dismissal, but if the court-martial acquits the accused or if the sentence adjudged, 
as finally approved or affirmed, does not include dismissal or death, the Sec*i,etary 
of the Department shall substitute for the dismissal ordered by the President a 
form of discharge authorized for administrative issuance. 

( h )  If the President fails to convene a general court-martial within six months 
from the presentation of an  application for trial under this article, the Secretary 
of the Department shall substitute €or the dismissal ordered by the President a 
form of discharge authorized for administrative issuance. 

( c )  Where a discharge is substituted for a dismissal under the authority of 
this article, the President alone may reappoint the officer to such commissioned 
mink and precedence as  in the opinion of the President such former officer would 
have attained had lie not been dismissed. The reappointment of such a former 
officer shall be without regard to position vacancy and shall affect the promotion 
status of other officers only insofar as the President may direct. All time be- 
tween the dismissal and such reappointment shall be considered a s  actual service 
for all purposes, including the right to receive pay and allowances. 

( d )  When an  officer is discharged from any armed force by administrative 
action or is dropped from the rolls by order of the President, there shall not be 
a right to trial under this article. 
BRT. 5. Territorial applicability of the code. 

This code shall be applicable in all places. 
ART. 6. Judge advocates and legal officers. 

( a )  The assignment for duty of all judge advocates of the Army and Air Force 
and law specialists of the Navy and Coast Guard shall be subject to the approval 
of The Judge Advocate General of the armed force of which they a re  members. 
The .Judge Advocate General or senior members of his staff shall make frequeut 
inspectioris in the field in supervision of the administration of military justice. 

( b )  Convening authorities shall a t  all times communicate directly with their 
staff judge advocates or legal officers in matters relating to the administration 
of military justice; and the staff judge advocate or legal officer of any command 
is authorized to communicate directly with the staff judge advocate or legal officer 
of a superior or suln~rtlinate command, or with The Judge Advocate General. 

( c )  No person who l r ~  acted as member, law officer, trial counsel, assistant 
trial counsel, defense counsel, assistant defense counsel, or investigating officer 



4 UNIFORM CODE OF MILITARY JUSTICE 

in any case shall subsequently act as  a staff judge advocate or legal officer to any 
reviewing authority upon the same case. 

PART 11-APPREHEXSION A X D  HESTHAINT 
Article 

7. Apprehension. 
8. Apprehension of deserters. . 
9. Imwsit ion of restraint 

10. Reitraint-of &%ons~charged with offenses. 
11.  Reports aud receiving of prisoners. 
12. Con0nement with enemy prisoners prohibited. 
13. Punishment prohibited before trial. 
14. Delirerj of offenders to civil nutborities. 
ART. 7. Apprehension. 

( a )  Apprehension is the taking into custody of a person. 
( b )  Any person authorized under regulations governing the armed forces to 

apprehend persons subject to this code may do so upon reasonable belief that an  
offense has been committed and that the person apprehended committed it. 

( c )  All officers, warrant officers, petty officsers, and nc~iicoiniuissioned officers 
shall have authority to quell all quarrels, frays, ant1 disorders among persons 
subject to this code and to apprehend persons subject to this code who take part  
in the same. 
ART. 8. Apprehension of deserters. 

I t  shall be lawful for any civil officer liaving autliority to apprehend offeuders 
under the laws of the United States or of any State, IXstrict, Territory, or posses- 
sion of the United States summarily to apprehentl a desertel, froni the armed 
forces of the United States and deliver him into the custody of the armed forces 
of the United States. 
ART. 9. Imposition of restraint. 

( a )  Arrest is the restraint of a person by an ortler directing him to remain 
within certain specifled limits not imposed a s  a punishment for an  offense. Con- 
finement is the physical restraint of a person. 

( b )  Ai1 enlisted person may be ordered into arrest or confinement by any officer 
by an  order delivered i n  person or through other persons subject to this code. 
A commanding oacer may authorize warrant officers, petty officers, or noncom- 
missioned officers to order enlisted persons 'of his command or subject to his 
authority into arrest or confinement. 

( c )  An officer, a warrant officer, or a civilian subject to this code may be 
ordered into arrest or confinement only by a commanding officer to whose au- 
thority he is subject, by an order delivered in person o r  by another officer. The 
authority to order such persons into arrest or confinement may not he delegated. 

( d )  No person shall be ordered into arrest or conflnenient except for probable 
cause. 

(e) Nothing in this article shall be construed to limit the authority of persons 
authorized to apprehend offenders to secure the custody of an alleged offender 
until proper authority may be notified. 
ART. 10. Restraint of persons charged with offenses. 

Any person suhject to this code charged with an offerise under this code shall 
be ordered into arrest or conflnement, as  circumstances may reqnire ; but when 
charged only with an  offense normally tried by a suminary court-martial, such 
person shall not ordinarily be placed in confinement. When any person subject 
to this code is placed in arrest or confinement prior to trial, immediate steps shall 
be taken to inform him of the specific wrong of wllich he is accused and to try 
him or to dismiss the cbarges and release him. 
ART. 11. Reports and receiving of prisoners. 

( a )  No provost marshal, commander of a guard, or master a t  arms shall refuse 
to receive or keep any prisoner committed to his cliarfie by an officer of the armed 
forces, when the committing offlcer furnishes a statement, signed by him, of the 
offense charged against the prisoner. 

( b )  Every commander of a guard or master a t  arms to whose charge a prisoner 
is committed shall, within twenty-four hours after such commitment or as  soon as 
he is relieved from guard, report to the commanding officer the name of such pris- 
oner, the offeiise charged against him, and the name of the person who ordered 
or authorized the commitment. 
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- 4 ~ .  12. Confinement with enemy prisoners prohibited. 
No member of the armed forces of the United States shall be placed in confine- 

ment in immediate association with enemy prisoners or other foreign nationals 
not members of the armed forces of the United States. 
ART. 13. Punishment prohibited before trial. 

Subject to the provisions of article 57, no person, while being held for trial or 
the results of trial, shall be subjected to punishment or penalty other than arrest 
or confinement upon the charges pending against him, nor shall the arrest or con- 
finement imposed upon him be any more rigorous than the circumstapces require 
to insure his presence, but be may be subjected to punishment during such period 
for minor infractions of discipline. 
ART. 14. Delivery of offenders to civil authorities. 

( a )  Under such regulations as the Secretary of the Department may prescribe, 
a member of the armed forces accused of an offense against civil authority may 
be delivered, upon request, to the civil authority for trial. 

( b )  When delivery under this article is made to any civil authority of a person 
undergoing sentence of a court-martial, such delivers, if followed by conviction 
in a civil tribunal, shall be held to interrupt the execution of the sentence of the 
court-martial, and the offender after having answered to the civil authorities for 
his offense shall, upon request, be returned to military custody for the completion 
of the said court-martial sentence. 

PART I I I - N o N - J ~ ~ D I G I A L  PCNISHMERT 
Article 
15. Coininanding officer’s non-judicial punishment. 
ART. 13. Commanding officer’s non-judicial punishment. 

( a )  Under such regulations as the President may prescribe, any commanding 
officer may, in addition to or in lieu of admonition or reprimand, impose one of 
the following disciplinary punishments for minor offenses without the interven- 
tion of a court-martial- 

(1) upon officers and warrant officers of his command : 
( A )  withholding of privileges for a period not to exceed two consecu- 

tive weeks; or 
(B)  restriction to certain specified limits, with or without suspension 

from duty, for a period not to eqceed two consecutive weeks; or 
(C)  if imposed by an officer exercising general court-martial jurisdic- 

tion, forfeiture of one-half of his pay per iiionth for R period not exceeding 
three months : 

(2)  upon other military personnel of his command : 
( A )  withholding of priyileges for a period not to exwed two consecu- 

tive weeks; or 
( B )  restriction to certain specified limits, with or without suspension 

from duty, for a period not to exceed two consecutive weeks; or 
( C )  extra duties for a period not to exceed two consecutive weeks, 

and not to exceed two hours per days, holidays included ; or 
( D )  reduction to next inferior grade if the grade from which demoted 

was establi4ied by the comniand or an equivalent or lower command : or  
(E)  confinement for a period not to exceed seven consecutive days ; or 
(F )  confinement on bread and water or diminished rations for a period 

not to exceed five consecutive days ; or 
( G )  if imposed by an  officer exercising special court-martial jurisdic- 

tion, forfeiture of one-half of his pay for a period not exceeding one 
month. 

( b )  The Secretary of a Departmelit may, by regulation, place limitations on 
the powers wanted by this article with respect to the kind and amount of pun- 
ishment authorized, the categories of commanding officers authorized to exercise 
such po” ers? ciiid the applicability of this article to an  accused who demands 
trial by court martial. 

( c )  A n  officer in charge may, for minor offenses, imposed on enlisted persons 
assigned to the unit of which he is in charge, such of the punishments authorized 
to be imposed hy commanding officers as  the Secretary of the Department may 
by regulation specifically prescribe. 

( d )  A person punished under authority of this article who deems his punish- 
ment unjust or disproportionate to the offense may, through the proper channel, 
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appeal to the next superior authority. The appeal shall be promptly forwarded 
and decided, but the person punished may in the meantime be required to undergo 
the punishment adjudged. The officer who imposes the punishment, his successor 
in command, and superior authority shall have power to suspend, set aside, or 
remit tiny part or amount of the punishment and to restore all rights, privileges, 
and property affected. 

( e )  The imposition and enforcement of disciplinary punishment under an- 
thority of this article for any act or omission shall not be a bar to trial by court- 
martial for a serious crime or offense growing out of the same act or omission, 
and not properly punishable under this article ; but the fact that  a disciplinaiy 
punishment has been enforced may be shown by the accused upon trial, and when 
so shown shall be considered in determining the measure of punishment to be 
adjudged in the erent of a finding of guilty. 

PART IV-COURTS-MABTIAL JURISDICTION 

16. Courts-martial classified. 
17.  Jurisdiction of courts-martial in gqneral 
18. Jurisdiction of general courts-ruart!al. 
19. Jurisdiction of special courts-martial. 
20. Jurisdiction of summary courts-martial. 
21. Jurisdiction of courts-martial not exclusive 
AnT. 16. Courts-martial classifid. 

namely : 
There shall be three kinds of courts-martial in each of the armed forces, 

(1) General courts-martial, which shall consist of a law officer and any 

( 2 )  Special courts-martial, which shall consist of any number of members 

( 3 )  Summary courts-martial, which shall consist of one officer. 
ART. 17. Jurisdiction of courts-martial in general. 

( a )  Each armed force shall have court-martial jurisdiction over all persons 
subject to this code. The exercise of jurisdiction by one armed force over per- 
sonnel of angther armed force shall be in accordance with regulations prescribed 
by the President. 

( b )  I n  all cases, departmental review subsequent to that by the officer with 
authority to- convene a general court-martial for the command which held the 
trial, where such review is required under the provisions of this code, shall be 
carried out by the armed force of which the accused is a member. 
ART. 18. Jurisdiction of general courts-martial. 

Subject to article 17, general courts-martial shall hare  jurisdiction to try 
persons subject to this code for any offense made punishable by this code and 
may, under such limitations as  the President may prescribe, adjudge any punish- 
ment not forbidden-by this code. General courts-martial shall also have juris- 
diction t o  try any person who by the law of war is subject to trial by a military 
tribunal and may adjudge any punishment permitted by the law of war. 
ART. 19. Jurisdiction of special courts-martial. 

Subject to article 17, special courts-martial shall have jurisdiction to try 
persons subject to this code for any noncapital offense made punishable by this 
code and, under such regulations as  the President may prescribe, for capital 
offenses. Special courts-martial may, under such limitations as the President 
may prescribe, adjudge any punishment not forbidden by this code except death, 
dishonorable discharge, dismissal, confinement i n  excess of six months, hard 
labor without confinement in excess of three months, forfeiture of pay exceeding 
two-thirds pay per month, or forfeiture of pay for a period exceeding six months. 
A badconduct discharge shall not be adjudged unless a complete record of the 
proceedings and testimony before the court has been made. 
ART. 20. Jurisdiction of summary courts-martial. 

Subject to article 17, summary courts-martial shall have jurisdiction to try 
persons subject to this code except. officers, warrant officers, cadets, aviation 
cadets, and midshipmen for any noncapital offense made punishable by this code, 
but no person who object8 thereto shall be brought to tr ial  before a summary 
court-martial unless he has been permitted to refuse punishment under article 15. 
Where such objection is made by the accused, trial shall be ordered by special 
o r  general court-martial, as  may be appropriate. Summary courts-martial may, 

number of members not less than five ; 

not less than three ; and 

. 
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under such limitations as  the President may prescribe, adjudge any punispment 
not forbidden by this code except death, dismissal, dishonorable or bad-cdnduct 
discharge, confinement in excess of one month, hard labor without confinement 
in excess of forty-five days, restriction to certain specified limits in excess of two 
months, or forfeiture of pay in excess of two-thirds of one month’s pay. 
ART. 21. Jurisdiction of Courts-martial not exclusive. 

The provisions of th i s  code conferring jurisdiction upon courts-martial shall 
not be construed as depriving military commissions, provost courts, or other 
military tribunals of concurrent jurisdiction in respect of offenders or offenses 
that by statute or by the law of war may be tried by such military commissions, 
provost courts, or other military tribunals. 

PART V-APPOINTMENT AND COMPOSITIOIV OF COURTS-MARTIAL 

Article 
22. Who mag convene general courts-martial. 
23. Who may convene special courts-martial. 
24. Who may convene summary courts-martial, 
25. Who may serve on courts-martial. 
26. Law officer of a general court-martial. 
27. Appointment of trial counsel and defense co 
28. Appointment of reporters and interpreters. 
29. Absent and additional members. 

lunsel. 

ART. 22. Who may convene general courts-martial, 
(a)  General courts-martial may be convened by- 

(1) the President of the United States ; 
(2)  the Secretary of a Department ; 
(3 )  the commanding officer of a Territorial Department, a n  4rmy Group, 

an  Army, an Army Corps, a division, a separate brigade, or a corresponding 
unit of the Army ; 

(4) the Commander in Chief of a Fleet ; the commanding officer of a navaI 
station or larger shore activity of the Navy beyond the continental limits 
of the United States ; 

( 3 )  the Cwnmanding officer of an Air Command, an  Air Force, a n  air 
division. or a separate wing of the Air Force ; 

( 6 )  such other commanding officers as  may be designated by the Secretary 
of a Department ; or 

( 7 )  any other commanding offlcer in any of the armed forces when em- 
powered by the President. 

( b )  When any such commanding officer is an accuser, the court shall be 
convened by superior competent authority, and may in  any case be convened 
by such authority when deemed desirable by him. 
ART. 23. Who may convene special courts-martial. 

( a )  Special courts-martial may be convened by- 
(1) any person who may convene a general court martial : 
( 2 )  the commanding officer of a district, garrison, fort, camp, station, 

Air Force base, auxiliary air  field, or other place where members of the 
Army or Air Force are on duty ; 
(3) the cornmanding officer of a brigade, regiment, detached battalion, 

or corresponding unit of the Army ; 
( 4 )  the commanding officer of a wing, group, or separate squadron of the 

A i r  Force ; 
( 5 )  the commaitding officer of any naval or Coast Guard vessel, shipyard, 

base, or station ; or of any marine brigade, regiment or barracks ; 
(6)  the commanding officer of any separate or detached command or 

group of detached units of any of the armed forces placed under a single 
commander for this purpose ; or 

( 7 )  the commanding officer or officer in  charge of any other command 
when empowered by the Secretary of a Department. 

( b )  When any such officer is an accuser, the court shall be convened by superior 
competent authority, and may in any case be convened by such authority 
when deemed ttdvisable by him. 
ART. 24. Who may convene summary courts-martial. 

(a) Summary courts-martial may be convened by- 
(1) any person who may convene a general or special court-martial; 
( 2 )  the commanding officer of a detached company, or other detachment 

of the Army ; 
SO0886 0-50----37 
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( 3 )  the commanding officer of a detached squadron or other detachment 

( 4 )  the commanding officer or officer in charge of any other command 

( b )  When but one officer is present with a coiiiiuarid or detachment he shall 
be the summary court-martial of that conimarid or detachment and shall hear 
and  determine all summary court-martial cases brought before him. Summary 
courts-martial may, however, be convened in any case by superior competent 
authority when deemed desirable by him. 
ART. 25. Who mapserve on courts-martial. 

( a )  Any officer on active duty with the armed forces shall be competent to 
serve on all courts-martial for the trial of any person who may lawfully be 
brought before such courts for trial. 

( b )  Any warrant officer on active duty with the ariiied forces shall be com- 
petent to serve on  geriwil ant1 spevinl conrts-liir1rtiill for the trinl of tiny person, 
other than tin officer, who i u ~ y  lawfully be brought liefore surh courts for trial. 

( c )  Any enlisted person on active duty with the armed forces who is not 
a member of the same unit as  the accused shall be competent to serve on general 
and special courts-martial for the trial of any enlisted person who may lawfully 
be brought before such courts for trial, but he shall be appointed as a member 
of a court only i f ,  prior to the convening of siich c-onrt, the accused lins requested 
in writing that enlisted persons serve on it. After such a request, no enlisted 
person shall be tried by a general or special court-martial the membership of 
which does not include enlisted persoils in a number comprising a t  leflst one- 
third of the total membership of the court, unless competent enlisted persons 
cannot be obtained on account of physical conditions or military exigencies. 
Where such persons cannot be obtained, the court may be convened and the trial 
held without them, but the convening authority shall make a detailed written 
statement, to he appended to the iword, stating why they could not be obtained. 

For the purposes of this artifale, the word “unit” shall mean any regularly 
organized body as defined by the Secretary of the Department, but in no case 
shall i t  be a body larger than a company, a squadron, or a ship’s crew, or than a 
body corresponding to one of them. 

(d )  (1) When it  can be avoided, no person in the armed forces shall be tried 
by a court-martial any member of which is junior to him in rank or grade. 

( 2 )  When convening a court-martial, the convening authority shall appoint 
as members thereof such persons as, in his opinion, are best qualified for the 
duty by reason of age, education, training, experience, length of service, and 
judiclal temperament. No person shall he eligible to sit as  a member of a general 
or special court-martial when he is the accuser or a witnew for the prdsecution 
or has acted as  investigating officer or  as counsel in the same case. 
ART. 26. Law omcer of a general court-martial. 

( a )  Theauthority convening a general court-ninrtial shall appoint as law ofacer 
thereof an  officer who is a member of the bar of a Federal court or of the highest 
court of a State of the United States and who is certified to be qualified for such 
duty by The Judge Advocate General of the nrmed force of which he is a mem- 
ber. No person shall be eligible to act as law ofacer in a case when he is the 
accuser or a witness for the prosecution or has acted as  investigating omcer or 
as counsel in the same case. 

rb) The law officer shall not consult with the members of the court, other 
than on the form of the findings as provided in article 39, except in the presence 
of the accused, trial counsel, and  tlefense counsel, nor shall he vote with the 
members of the court. 
ART. 27. Appointment of trial counsel and defense counsel. 

( a )  For each general and special court-martial the authority convening the 
court shall appoint a trial courisel ant1 a defense counsel, together with such 
assistants as  he deems necessary or appropriate. No person who has acted as  
Investigating officer, law officer, or court iiiember in any case shall act subse- 
quently as trial counsel, assistant trial counsel, or, unless expressly requested by 
the nccuned, as defense counsel or assistant defense counsel in the same case. 
No pei’son who has acted for the prosecution shall act subsequently in the same 
caw for the defense, nor shall any person who has acted for defense act subse- 
quently in the same case for the prosecution. 

of the Air Force: 01’ 

when empowered by the Secretary of a Department. 
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( b )  Any person who is appointed as  trial counsel or defense counsel in the  

(I) shall be a judge advocate of the Army or the Air Force, or a law 
specialist of the Navy or Coast Guard, or a person who is a member of the 
bar of a Federal court or of the highest court of a State:  and 

(2)  shall be certified as  competent to perform such duties by The Judge 
Advocate General of the armed force of which he is a member. 

( c )  In the case of a special court-martial- 
(1) if the trial counsel is certifled as  competent to act as couusel before 

a general court-martial by The Judge Advocate General of the aimed force 
of whidi he is a member, the defense counsel appointed by the convening 
authority shall be a person siiiiilarly certifled; and 

( 2 )  if the trial counsel is a judge advocate, or a law specialist, or a mem- 
ber of the bar of a Federal court or the highest court of a State, the  defense 
counsel appointed by the convening authority shall be one of the foregoing. 

ART. 28. Appolntiiieiit of reporters and interpreters. 
Under such regulations as  the Secretary of the Department may prescribe, t h e  

convening ciuthority of n court-martial or military commission or a court of 
inquiry shall have power to appoint a reporter, who shall record the proceedings 
of and testimony taken before such court or commission. Under like regulations 
the convening authority of a court-martial, military commission, or court of 
inquiry uiny appoint RII interpreter who shall interpret for the court o r  
c~oiiiinissioii. 
Am. 29. Absent and additional members. 

( a )  NI iiieiiibrr o f  a general or special court-martial shall be absent or ex- 
cused after the iwciised hns been arraigned except for physical disability or a s  
H resnlt of n challenge or  by order of the convening authority for good cause. 

( b )  Whenever ti general court martial is reduced below five members, the 
triiil rhiill iiot pi'orrwi iiinles* the convening iintliority Hypoiiit.: WIT members 
hiifflcirnt 1 1 1  iiiiiiihcr to provide not less thiiii flve members. \:'hen such new 
iiieiiibrrs h a w  been s\voi*ii, the trial may proceed after the recorded testimony 
of eacli witness preyiously examined has been read to the court in  the presence 
of the Inn. officer, the accused, and counsel. 

( c )  Wlieiieier a special conrt iuartitil is reduced below three members, the 
trial slinll iiot piweed unless the convening authority appoints new members 
snfflcient in  iiumhrr to provide not less than three members. When such new 
iiieiiiber.; Iinvr I w i i  s\yorii ,  thr trinl shall proceed as  if no evidence had previously 
lieen iiitrotlucrtl, nilless ii  \ei*biitini recwi'd of tlir testiiiiony of previously exaiii- 
inrd witiirssw or )I stipuliitioii thrreof is read to the coiii't iii the presence of the 
:iccused and couiisel. 

13.u{ I \'I-~'HETRI.IL I'ROPEL)I-HI.: 

case of a general court-martial- 

A 1  t i c k  
80. ('litirgw aind tq)eriflcotioii,s. 
:I1 (.oiiilmlwvy .irlf-iiicriniinntion groliiliited. 
J:! 1iivestic:itioii 

ART. 30. Cliarges and specifictitioils. 
( a )  ('liarges and sperifications shall be sigued by a person subject to this 

code under oath before an offlcer of the armed forces authorized to iidminister 
oaths a i i d  slinll state- 

(1) that the signer has personnl knowledge of, or has investigiited. the 

( 2 )  thnt tile saiiie iire trne ii i  fact to the best of his knowledge iiiid belief. 
( b )  Upon tlre prcAferi*iiig of clinrges, the pi'oper authority shall take imiiirdiiitr 

stqw to deteriiiiiir what disposition should be iuatle thereof in the interest 
justice n i i d  disvipliiir, iind the person iiccused shall be informed of the chiirge~ 
t~gnirist li i i i i  ns soon 11s practicn1)le. 
ART. 31. ('omiitllsory self-iiicriminatioii prohibited. 

( a )  N o  person subject to this code slinll compel any person to iiirriniiiititr 
liiiiiself or to answer niiy question the iinswer to which may tend to iiicriiiiiniite 
him. 

niiitters set forth therein ; nnd 
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( b )  No person subject to this code shall interrogate, or request any statement 
from, an  accused or a person suspected of an offense without first informing him 
of the nature of the accusation, and advising him that he does not have to make 
any statement a t  all regarding the offense of which he is accused or suspected 
and that  any statement made by him may be used as evidence against him in a 
trial  by court-martial. 

( c )  No person subject to this code shall compel any person to make a state- 
ment or produce evidence before or for use before any military tribunal if the 
statement or evidence is not material to the issue and may tend to degrade him. 

( d )  No statement obtained from any person in violation of this article or by 
any unlawful inducement shall be rcveired in evidence against him in a tr ial  by 
court-martial. 
ART. 32. Investigation. 

(a )  No charge or specification shall be referred to a general court-martial for 
trial until a thorough and impartial investigation of all the matters set forth 
therein has been made. This investigation shall include inquiries as to the truth 
of the matter set forth in the charges, form of charges, and the disposition which 
should be made of the case in the interest of justice and discipline. 

( b )  The accused shall be advised o i  the charges against him and shall be 
permitted, upon his own request, to be represented a t  such investigation by 
civilian counsel if provided by him, or military cou'nsel of his own selection if 
such counsel be reasonably available, or by counsel appointed by the officer exer- 
cising general court-martial jurisdiction over the command. At such investiga- 
tion full opportunity shall be given to the accused to cross-examine witnesses 
against him if  they a re  available and to present arrgthing he  may desire in his 
own behalf, either in defense or mitigation, and the investigating officer shall 
examine available witnesses requested by the accused. If the charges are for- 
warded after such investigation, they shall be accompanied by a statement of 
the substance of the testimony taken on both sides and a copy thereof shall be 
given to the accused. 

( c )  If  an investigation of the subject matter of nn on'erisr lins been conducted 
prior to the time the accused is charged with the offense, and if the accused was 
present a t  such investigation and afforded the oppoi'tiinities for representation, 
cross-examination, and presentation prescribed in subdivision ( b )  of this article, 
no further investigation of that charge is necessary under this article unless it is 
demanded by the accused after he is informed of the charge. A demand for fur- 
ther investigation entitles the accused to recall witnesses fur further cross- 
examination and to offer any new evidence in his own behalf. 

( d )  The requirements of this article shall be binding on all persons ndminister- 
ing this code, but failure to follow them in any case shall not constitute jurisdic- 
tional error. 
ART. 33. Forwarding of charges. 

When a person is held for trial by general court-martial, the commanding officer 
shall, within eight days after the accused is ordered into arrest or confinement, 
if practicable, forward the charges, together with the investigation and allied 
papers, to the officer exercising general court-martial jurisdiction. If the same 
is not practicable, he shall report to such officer the reasons for delay. 
ABT. 34. Advice of staff judge advocate and reference for trial. 

( a )  Before directing the trial of any charge by general court-martial, the con- 
vening authority shall refer i t  to his staff judge advocate or legal officer for con- 
sideration and advice. The convening authority shall not refer a charge to a gen- 
eral court-martial for trial unless it has been found that the charge alleaes an 
offense under this code and is warranted by evidence indicated in the report of 
investigation. 

( b )  If the charges or speciflcations a re  not formally correct or do not conform 
to the substance of the evidence contained in the report of the investigating officer, 
formal corrections, and such changes in the charges and specifications as a re  
needed to make them conform to the evidence may be made. 
ART. 35. Service of charges. 

The trial counsel to whom court-martial charges are referred for trial shall 
cause to be served upon the accused a copy of the charges upon which trial is to 
he hnd. 111 time of peare no Iiei'son shall, against his objection, IN> brought to 
trial before a general court-martial within a period of flve dags subsequent to the 
service of the charges upon him, or before a special court-martial within a period 
of three days subsequent to the service of the charges upon him. 
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PART VII-TRIAL PROCEDURE 
Article 
36. PreRidenr may rescribe rules. 
37. ~ n l o w f u l l ~  inxuencing action of court. 
38. Duties of trial counsel arid defense counsel. 
39. Sessions. 
40. Continuances. 
41. Challenges. 
42. Ontha - - - -. -. 
43. Statute of limitations. 
44. Former jeopardy. 
45. Pleas of the accused. 
46. Opportunity to obtain witnesses and other evidence. 
47. Refusal to auoear or testify. - -  
48. Contemgts. 
49. Depositions. 
50. Admissibility of records of courts of inquiry. 
51. Voting and rulings. 
52.  Sumher of votes required. 
53. Court to announce action. 
54. Record of trial. 
~ R T .  36. President may prescribe rules. 

( a )  The procedure, including modes of proof, in cases before courts-martial, 
courts of iuquiry, military commissions, and other military tribunals may be 
prescribed by tlie President by regulations which shall, so f a r  a s  he deems prac- 
ticable, apply the principles of law arid the rules of evidence generally recognized 
in the trial of criminal cases in the United States district courts, but which shall 
not be contrary to or inconsistent with this code. 

( b )  All rules and regulations made in pursiiance of this article shall be're- 
ported to the Congress. 
ART. 37. Unlawfully influencing action of court. 
KO aiitliority u)iiYviiii\g t k  gviirr:il, sprvinl, or siiiiimary court-martial, nor any 

other coinniandiiig cgffiver, sliall cc'nsure, reprininnd, or admonish such court or 
any member, law officer, or counsel thereof, with respect to the findings or sentence 
adjudged by the court, or  with respect to any other exercise of its o$ his functions 
i n  the conduct of the proceeding. KO person subject to this code shall attempt to 
coerce or, by any unaiithorized means, indnence the action of a court-martial or 
any other military tribunal or any member thereof, in reaching the findings or 
sentence in any case, or the action of any convening, approving, or  reviewing 
authority with respect to his jiidicinl acts. 
ART. 3s. Duties of trial (winsel and defense counsel. 

(:I ) The trial counsel of a general or special court-iniirtiiil shall proswutc~ in 
the nnuie of the United States, and shall, under the direction of tile court. pre- 
pare the record of the proceediiigs. 

( b )  The accnsed slinll Iiavr the right to be represented in his defense before 
a general or special coui't-martial by civilian counsel if provided by him, or by 
military counsel of his own selection if  reasonably available. or by the defense 
counsel duly appointed pursuant to article 27. Should the accused have counsel 
of his own selertiou, the duly appointed defense counsel, and assistant defense 
counsel. if :my. shall, if the accused so desires, act as  his associate counsel ; other- 
wise thry sliiill lw cxused  by the president of the court. 

( e )  111 every c30nrt-martial proceeding, the defense counsel may, in the event 
of conricTion. foriynrd for attaclinient to the record of proceedings a brief of 
siich matters as  he feels should be considered in behalf of the accused on review, 
iiwlnding any objection to the contents of the record which he may deem 
appropriate. 

( d )  h i 1  assistant trial counsel of a general conyt-martial may, under tlie direc- 
tion of the trial counsel or when he is qualified to be a trial counsel as required 
by article 27, perform nny duty imposed by law, regulation, or the custom of 
the service upon the trial connsel of the court. A n  assistant trial counsel of a 
special conrt-iii:irtial mlny perform any duty of thr trial counsel. 

( e )  An :issistnnt defense counsel of a general or speci:il conrt-martial may, 
under the direction of the defense counsel or when he is qui1lified to be the defense 
counsel an reqiiirrd by article 27, perform any duty imposed by law, regulation, 
or the custom of the service upon counsel for tile accused. 
ART. 39. Sessions. 

I!tt~mbrrs of the court shall be present. 
n'henever n general or special court-ninrti:il is to deliberate or vote, only the  

Aftrr  a general court-martial has finally 
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voted on the flndings, the court may request the law offlcer and the reporter to 
appear before the court to put the flndings in  proper form, and such proceedings. 
shall be on tlie record. All other proceedings, including any other consultation 
of the court with counsel or the law officer shall be inade a part  of the record 
and be in the presence of the accused, the defense coiinsel, the trial counsel, und 
it1 general court-martial cases, the law officer. 
ART. 40. Continuances. 

for such time and as often as may appear to be just. 
ART. 41. Challenges. 

( a )  Members of a geiiercil or special cAourt-maitinl nntl the law offlcer of a 
geiieral court-martial may be challenged by the H<!cUsed or the trial counsel for 
cnuse stated to the court. The court shall deterniine the relevancy and validity 
of challenges for ctiuse, arid shall not receive a challenge to inore than one person 
at  u time. challenges by the trial counsel shall ordincirily be presented and de- 
cided before those by the accused are  offered. 

( b )  The accused and trial counsel shall each be entitled to one peremptory chal-- 
lenge, but the law offlcer shall not be challenged except for cause. 
ART. 42. Oaths. 

( a )  The law officer, all interpreters, and, in general iind special c.ourts-iiiartia1, 
the members, the tritil couiisel, assistant trial counsel, the defense counsel, as- 
sistcnt defense counsel, nnd the reporter shall take an oath 01' atfirmation in 
the presence of the accused to perform their duties faithfully. 

( b )  All witnesses before courtsmartial slitill be examined on oath or 
affiruatiori. 
ART. 43. Statute of limitations. 

( a )  A person charged with desertion or iibserrcr \vitliont lriive i n  time of war, 
or with aiding the eneiiij*, mutiny, or iiiurder, may be ti+tl itnd iiunished at any 
time without limitation. 

( b )  Excelit as otherwise Iirovidecl in tliis article, a persoti charged with 
desertion in time of peace or any of the offerises punishable ~ in t le i~  iir*tic.les 310 
through 132 inclusive shall not he liable to be tried by court-martial if the 
offense was coiriiiiitted iiiore than three years hefore the receipt of swoi~n charges 
and spwifications hy an officer exercising sniiiniary court-innrtial jurisdiction 
OVPI' the (~01III11an(1. 

( c )  E:scel)t u s  otlierwise Iiroricletl iri this iirticle, 11 lwrson clint'ged with :illy 
offense shall not be liable to be tried by court-martial 01' punished under article 
1.7 if the obrirse wtis coinmittetl iiiore tlian two years before the rewipt of' s w i m  
charges and speeiflcations by nn ollicer exercising summary court-martial juris- 
dirtioii over the cvniniand or before tlie itiiliosition of piitiisliinetit rriitlrr iirticle 15. 

( d )  l'eriotls i i i  which the accused was absent from territory in which the 
United States has thr  authority to apprehend Irini, o r  i i t  the c.n?;tody of eivii 
nuthoi*ities, or in the hands of the enpiny, shiill be exc.liitlrtl iri c0iiil)iiting tile 
Iwiod of liitiitntion prescribctd in tliis article. 

( e )  In the ('ase of any offeiise the trial of niiich i i i  tiiiir of w:ii' is certified to 
the Presitlent by the Secretary of the 1)epartinent to be tletiniiiirrittil to the 
liroseciition of the war or iniinical to the national security, the period of liuiitu- 
tion prewri1)ed in this nrticle shall be extended to six moi~ths after the termina. 
tion of hostilities as proclaimed by the President or by a joint resolution of  
Congwss. 

( f )  When the United States is a t  w:ii'. tlie running of any stntnte of limitti- 
tions applicable to any oftense- 

(1) involving fraud or attempted fraud against the United States or any 
rigeric~p tlietwif i n  any iiianwr, whether by conspiracy or not : or 

( 2 )  roininltted in c,onnection with the acquisition. cai'e, Iinritlling. ciistody, 
vontiwl or tlis])osition of any rea1 or lwsonnl 1)ropei'ty of the 1-nited 
States;  or 

( 3 )  committed in c.oiirref*tion witii the negotintion. ~~i'iic~iireirierit. tiward, 
perf(:rmnnce. payment for,  interim firianciiig, canc~ellntion, 01' otliri' tc1imiiii:i- 
tinn or settlement, of any eontrrict, siibronti'act 01' pni~chtisr ortler~ wliicli is  
connected with or I'PlRted to tile l>rosecntion of the n n i ' ,  01' with any disposi- 
tion of termination inventory by nny war contractor or Government agency ; 

shc111 tw si is~~ended until three years after the termination of hostilities as pro- 
(,Ininled hy the President ot' by a joint resolution of Congress. 

A court-martial may, for reasonable ciiuse, gi'aiit :I coiitinuiiiire to any party 
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ART. 44. Fwmer jeopardy. 
Ko liei'soii sli:iil, witllont his vonsent, 1~ tried a second tiine for the same 

isffeiise : but no proceeding i i i  which i i i i  accusetl lius Iieeii found gnilty by a court- 
iiiiirtitil iipoii any  c1i;irgr (11' sl)ec*ificatioii. shall be l~eltl to be a trial in the 
sriise of tliis iirticle until the finding of gnilty lias become final after review 
of  the ('iise hiis hren ful ly  coiiipletetl. 
,\H1'. 46. Plth;lS Of the aVCIlSPt1. 

( i i )  If iiii ;i(wise(~ ;ii,i';iigiirtl brfiiiv ii (,oiii.t~iii~ii,tiai iiiiikes ;iiiy irregulai. 
i)iw(liiigs or after a I)leri of guilty sets 1111 niiitter iiicwnsisteiit with tlie plea, or 
if  i t  iil!Iw;irs thiit he has eiitrivd the  1)le;i of guilty inil~i'ovideiitly or through 
hick of undei.st:inding of its inwniiig ; i i i t l  effect. or i f  lir fails or refuses to 
{)lead, a 1)lea of not guilty sli i i l l  I)r elitered i n  tlir revoi~ l ,  iiiid the court shall 
l~roc~eed a s  thoiigli lie had pleailed not guilty. 

( b )  A ])le;{ of guilty by thr :iccasrti s1i;ill not be received i n  a mpital  case. 
ART. 46. Oplwrtunity to obtniii witnrsses ;tnd other evidence. 

The triiil cwiinsel, defense coiinsel, tind the court-martial s h a l l  hare  equal 
oppoi'tunity to ohtain witnesses and other rvidence in accordance with such reg- 
ulations :is the President inay prescribe. I'rocess issued in court-martial cases 
tl) c~)iiiprl svitiiesses to a1)pe;ir and testify r i i i d  to winpel the prodnctioii of ot,her 
eviileii(y s1i:iIl he similar to that n-hivh courts of the Ciiitetl States 1i;iviiig crimi- 
iiul jurisdivtion ni:iy liiwfnlly issiie sild shall run to ~ I I I ~  part of the Viiitetl 
St:i trs, i ts  Teri$torirs, tint1 possessions. 
ART. a i .  Refusal to nplienr or testify. 

( ; I )  Every person not  suhjwt to this code who- 
(1) has hreii duly suh1)rn:ied to appear as a witness before any court 

mnrtial, military commission. court of inquiry, or any other niilitary court 
oi' bo:ird. 01' hefore aiiy niilitary or c*iril officer designated to take a deposition 
to hr rw(1 in rvidencr 1)efoi.e such cwurt, commission, or  board : ant1 

( 2 )  hiis been (luly paid or trndered the fees and mileage of a witness 
;it the rtitra allowed to witnesses attending the courts of the United States;  
$1 n cl 

( 3 )  willfully neglec*ts oi' rrfuses to appear, or refuses to qualify as  a 
witness or to testify or r o  pi'odiice any evidence which such person may 
hnvr Iwrn legally siihpenaetl to proc1uc.e : 

shall br tlrenied guilty of i i i i  offeiise against the United States. 
( b )  Any person who wnrinits an  offense denounced by this article shall be 

t i,irtl oii  iiiforinntiori i i i  i i  Yiiitrd States di trict court or in a court of original 
~~i~iniin;i l  jui*isdic*tioii i i i  ;lily of tlie territoi a1 possessions of t h e  United States, 
;ind jiii.is;tliction is hei?l)y mif r r red  npon such courts for such purpose. Upon 
c,cinvic.:ioii, such 11e1'soiis s1i;ill he puiiislird by 11 fine of not inore than $500, or 
iiiilirisciiinieiit foi. ;I pri.io(1 not escrrding sis months, or both. 

ic') I t  sh:ill I)r tlir duty of the United Rttites district attorney or the officer 
1)rowcwtiiig for the (;overnnient in any  si1c.h court of original criminal ju r id ic -  
t i c i i i .  ulwii the certification of the facts to him by the military court, commission, 
(.oiirt of iiiquiry. or boiir(1, to file an inforiiiatioii ngaiiist aiitl prosecute any 
1)rrsoii violatiiig this :ii,ticlr. 

i t l )  The frrs t c i i t l  iiiilenge of \vitnrsses sh;ill he atlvanwd or pait1 oiit of thr  
: i ~ ~ ~ ~ r i ~ ~ i i ~ i : i t i ~ ~ i i s  for. t h e  c~oniprns;i ticiii of \vitnrsses. 
.\RT, '4q. Colltelll1)ts. 

.? c,oui't-inrii,tinl, pi'ovost cmirt, or military coininission may punish for contempt 
iiiiy l)rrsoii mho nses any nieniiciirg words, signs, or gestures in its presence, or  
who disturbs its piweedings hy any riot 01' disorder. Such punishment shall 
iiot escerd confinrnient for thirty days or a fine of $100, or both. 
ART. 49. Depositions. 

( a )  At airy time after charges h a w  heeii signed as  piwvided in article 30, 
any party niay take oral or written depositions unless an authority competent 
to convene a court-martial for the trial of such charges forhids it for good 
cause. If a deposition is to he taken before chai*ges are referred for trial, 
such an  authority may designate ofticers to represent the prosecntiiin and the 
defense and may authorize such officers to take the deposition of any ivitness. 

( I ) )  The party a t  \vhosr instance a deposition is to be taken shall give to 
every other party reasonable w i t t e n  notice of the time and place for taking the 
deposition. 
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(c)  Depositions may be taken before and authenticated by any niilitarx 
or  civil officer authorized by the laws of the United States or by the laws of 
the place where the deposition is taken to administer oaths. 

( d )  A duly authenticated deposition taken upon reasonable notice to  the 
other party, so f a r  as otherwise admissible under the rules of evidence, may 
be read in evidence before any military court or commission in any case not 
capital, or in  any proceeding before a court of inquiry or military board, if i t  
appears- 

(1) that the witness resides or is beyond the State, Territory, or District 
i n  which the court, commission, or board is ordered to sit, or beyond the 
distance of one hundred miles from the place of trial or hearing ; or 

(2)  that  the witness by reason of death, age, sickness, bodily infirmity, 
imprisonment, miiltary necessity, nonanienability to process, or other rea- 
sonable cause, is unable o r  refuses to appear and testify in  person a t  
the place of trial or hearing ; or 

( 3 )  that  the present whereabouts of the witness is unknown. 
( e )  Testimony by deposition may be adduced h y  the defense in capital cases 
( f )  A deposition may be read in evidence in any case in which the death 

penalty is authorized by law but is not mandatory, whenever the convening 
authority shall have directed tha t  the case be treated a s  not capital, nnd in such 
a case a sentence of death may not be adjuclgetl 1)y the court-martial. 
ABT. 50. Admissibility of records of courts of inquiry. 

( a )  In  any case not capital and not extending to the dismissal of an officer, 
the sworn testimony, contained in the duly authenticsated i*ecortl of proceedings 
of a court of inquiry, of a person whose oral testimony cannot he obtained, 
may, if otherwise admissible, be read in evidence by any party before a court- 
martial or military vominissioii if  the nwusrtl \ v a s  i1 p:irty :infl was :iworded the 
rights of an accused when befnrr thr  rourt of inquiry o r  if the accused consents 
to the introduction of such evidence. 

(b )  Such testimony may be read in evidence only by the defense in capital 
cases or  cases extending to the dismissal of an officer. 

( c )  Such testimony may also be read in evidence before a court of inquiry 
or a military board. 
ART. 51. Voting and rulings. 

( a )  Voting by memhers of a general or special court-martial upon questions 
of challenge, on the findings, and on the sentence shall be by secret written 
ballot. The junior member of the court shall in .each case count the .rote% 
which count shall be checked hy the president. who shall forthirith announce the 
result of the ballot to the members of the court. 

( b )  The law officer of a general court-martial and the president of n special 
court-martial shall rule upon interlocutory questions, other than chnllenge. 
arising during the proceedings. Any such ruling made hy tlie law offirer of :I 
general court-martial upon any interlocutory question other thiin a motion for a 
Bndlng of not guilty, or the qiiestion of accused’s sanity. shall be final iind shall 
constitute the ruling of the court: but the lam officer may change any such 
ruling at any time during the trial. Unless such ruling be final, if any member 
objects thereto, the court shall be clenred and closed and the question decided 
by a vote as provided in article .52, viva voce, heginning with the junior in rank. 

( c )  Before a vote is taken on the findings, the Inw officer of a general court- 
martial and the president of a specinl court-martial shall. in the present-e of the 
accused and counsel, instriict the ,court as to the elements of the offense and 
charge the court- 

(1) that the arciised must he presumed to be innocent until his guilt is 
established by legal and competent evidence beyond rensonnble doubt ; 

( 2 )  that  in the case being considered, if thew is a reasonable doubt a s  to 
the mi l t  of the accused, the doubt shall be resolved in favor of the acciised 
and he shall be acquitted ; 

( 3 )  that if there is a reasonable doubt a s  to the degree of guilt, the fin(li11g 
must be in R lower degree as to which there is no siirh doubt ; nnd 

( 4 )  that the burden of proof to establish the guilt of the accused heyond 
reasonable doubt is upon the Government. 

ART. 62. Number of votes required. 
( a )  ( 1 )  No person shall be convicted of an offense for which tlie death penalty 

is made mandatory by law, except by the concurrence of all the inembers of the 
court-martial present a t  the time the vote is taken. 
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(2)  No person shall be convicted of any other offense, except by the concurrence 
of two-thirds of the members preseut at the time the vote is taken. 

( b )  (1) No person shall be sentenced to suffer death, except by the concurrence 
of all the members of the court-martial present a t  the time the vote is taken and 
f o r  an  offense in this code made expressly punishable by death. 

( 2 )  No person shall be sentenced to life imprisonment or to confinement in  
excess of ten years, except by the concurrence of threefourths of the members 
present a t  the time the vote is  taken. 

( 3 )  All other sentences shall be determined by the concurrence of two-thirds 
of the members present a t  the time the vote is taken. 

( c )  All other questions to be decided by the members of a general or special 
court-martial shall be determined by a majority vote. A tie vote on a challenge 
shall ilisqnalify the member challenged. A tie vote on a motion for a finding of 
not guilty or on a question of the accused’s sanity shall be a determination against 
the accusetl. A tie vote 011 a n y  other question shall be a determination in favor 
of the accused. 
ART. 53. Court to aiitiouuce action. 

soon as  determined. 
ART. 54. Record of trial. 

( a )  Each general court-martial shall keep a separate record of the proceedings 
of the trial of each case brought before it, and such record shall be authenticated 
by the signature of the president and the law omcer. I n  case the record cannot 
be autheriticated by either the president or the law officer, by reason- of the death, 
disability, or absence of such officer, it shall be  signed by a member in lieu of 
him. If both the president and the law officer are unavailable for ‘such reasons, 
the record shall be authenticated by two members. 

( b )  Each special and summary court-martial shall keep a separate record of 
the proceedings in each case, which record shall contain such matter and be 
authenticated in such manner as may be required by regulations which the 
president may prescribe. 

( c )  A copy of the record of the proceedings of each general and special court- 
martial shall be given to the accused as  soon a s  authenticated. 

Article 
55. Cruel and riiiuauul puuishments prohibited 
56. Maximum limits. 
57. Effective date of sentences. 
58. Execution of confinement. 
ART. 56. Cruel and unusual punishments prohibited. 

Punishment by flogging, or by branding, marking, or tattooing on the body, or 
any other cruel or unusual punishment, shall not be adjudged by any court- 
martial or inflicted upon any person subject to this code. The use of irons, single 
or double, except for the purpose of safe custody, is prohibited. 
ART. 56. Maximum limits. 

exceed such limits as  the Presid.ent may prescribe for that  offense. 
ART. 57. Effective date of sentences. 

( a )  \Vhenevw a sentence of a court-martial as lawfully adjudged and ap- 
proved includes a forfeiture of pay or allowaiices in addition to confinement not 
suspended, the forfeiture may apply to pay or allowances becoming due on OP 
after the date such sentence is approved by the convening authority. No for- 
feiture shall extend to any pay or allowances accrued before such date. 

( b )  Any period of confinement not suspended included in a sentence of a court- 
martial shall begin to run from the date the sentence is adjudged by the court- 
martial. 

( c )  All other sentences of courts-martial shall become effective on the date 
ordered executed. 
ART. 58. Execution of confinement. 

( a )  Under such instructions as the Department concerned may prescribe, any 
sentence of confinement adjudged by a court-martial 01’  other military t r ibi i~~al ,  
whether or not such sentence inclndes discharge or dismissal, and whether or 
not such discharge or dismissal has been executed, may be carried into execution 

Every court-martial shall aunoupce its findings and sentence to the parties as 

PART VIII -SENTEN~S 

The punishment which a court-martial may direct for an offense shall not 
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by confinement in any place of confinement under the control of any of tlie armetl 
forces. or in any penal or correctional institution imtler the control of the 
United States, or which the United States may be allowed to nsr; mid persons 
so confined in  a penal or correctional institution not under tlir control of one 
of the armed forces shall be subject to the same discipline :ind treatment as  
persons confined 01' committed by the courts of the TJnited Stntrs or of tlie State. 
Territory, District, or place in which the institntion is situated. 

( b )  The omission of the words "liard labor" i i i  tiny seiitence of a coiirt-iiiurtial 
ndjHdging confinement shall riot be construed as cleprLviny the iiuthority mecutin: 
snch sentence of tlir lmwer to i*eqnire liard Inbor :IS :I liiirt of the linnishiiicbnt. 

59. 
60. 
61. 
62. 
63. 
64, 
65. 
66. 
67. 
tix. 
(I!). 
70. 
71. 
72. 
T Y .  
74. 
75. 
76. 

Error of law : lesser included offense. 
Initial action on the record. 
Same-General court-mr~rtial records. 
Ileconsideration and revision. 
Rehearingx. 
Approval by the convening authoritv. 
Disposition o f  recortls after review bj. the convening 
Review by tlie hoard of review. 
Review by the judicial council. 
Branch offices. 
Review in the office of The Jntlge Advocate General. 
Amwllate counsel. 
Ekicution of sentenre ' siisnpiisioii nf aentenw 

storation. 
oality of court-martial judgments. 

'Iiority. 

-4XT. 59. Error O f  law ; lesser inclutletl offense. 
( a )  A finding or sentence of ii  coiu't-martial shall not be held incorrect on 

the ground of tin error of I i i ~  iui less the wror iiintrriiilly pwjiitlices t h e  siib- 
stantial rights of the awi is td ,  

( b )  -4ny reviewing authority witli the ~ ~ i ~ v e r  to ;iiiliriivr 01' ;iflii,iii i i  tindiiig 
of guilty may approre or affirm, instead, so tnncli of the tirltlitig ;is incliitles ii 
lesser included otfense. 
ART. 60. Iiiitial tiction on the i~ecnrd. 

-4fter every trial by cwnrt-iiini'tial tlir iword  sti;ill Iir foriv;ii.clcvl t o  the con- 
vrtiing authority, and ac.tioii thrreon  nay be titkru Iiy the oftic~r \vlio c'onrened 
the court, an  oficer coinnmitling for the tiiiw bring. a successor in c~lmniand, 
or by any officer exercising general coiirt-liirii'tial ,jriristliction. 
Am. 61. Same-General court-martial recvixls. 

The convening authority shall refer the ~~ecort l  of ( ~ e i ' y  gei ir i ' ; i I  (,~iiii,t-iii~irti;tl 
to his staff judge advocate or legal officer, who shiil l  siiliiiiit his \vritf(w opiiiion 
thereon to the convening authority. If the i i n : I I  iicti~m o f  the ( ' ( inr t  I~iis I'(Wilt(x1 
in an  acquittal of all charges and spec~iticaticins, the oI)iriio!i s l ~ i ~ l l  I W  liini trtl to 
qnestions of jurisdiction and s h a l l  tie foi~w;~rde(l  with tlir 1 w . i i i ~ t 1  t o  Tlir .Jndpc: 
Advocate General of the armed force ( i f  which this  ;icc,iisetl is :I i i i(wib(>r. 

ART. 62. Reconsideration and revision. 
( a )  If a case before a court-martial lias been clisniiRsetl on motion a n d  the 

rulirig does not amount to a firitling of riot giiilty, tlie convenirlg autliority ~ i i a y  
return the record to the court for rec~otisidrration of the I'llIiIIg :illd flI1.l '  fllrther 
iiiipropriate actioii. 

( b )  Where there is an nppnrrnt error or omission in the iwZortl o r  where the 
record shows improper action by a court-martial with respect t o  i\ fintling or sen- 
tence which can be rectified without ni:itei'iiil prrjndicr to the snbstriritial rights 
of the accused, the convening autliority ~ n i i y  retnrn the recwrtl t o  the conrt for 
appropriate action. 

(1) for reconsideratior1 of  a finding of not guilty or a riilirlg which amounts 

(2)  for increasing the severity of the sentence unless the serltrnce pre- 

In no case, however, may the record be rrtiirned- 

to a finding of not guilty; or 

scribed for  the offense is mandatory. 
ART. 63. Rehearings. 

( a )  If the convening authority disapproves the tindings and selitrlice of a 
cci~~rt-l l lart ial  he  may, except \\.here thr r r  is lack of sutticirnt evidence in the 
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record to support the findings, order a rehearing, in which case he shall state 
the reasons for disapproval. If he does not order a rehearing, he shall dismiss 
the charges. 

( b )  Every rehearing shall take place before a court-martin1 composed of mem- 
bers not members of tlie court-martial which flrst heard the case. Upon such 
rehearing the accused shall not be tried for any offense of which he was found 
iiot guilty by the first court-martial, and i i o  sentence in excess of or more severe 
than the original sentence shall be imposed unless the sentence is based upon 
a Anding of 'guilty of an offense not coiividered upoii the merits in the original 
proceedings or unless the sentence prescribed for the offense is mandatory. 
ART, 64. Approval by the convening authority. 

In acting on tlie findings and sentence of a court-martial, the convening au- 
thority shall approve only such flndings of guilty, and the sentence or Ruch part  
or amount of tlie sentence as  he flnds correct in law and fact  and determines 
should he tipprovwl, Uiiless he indicates otherwise, approval of the sentence 
sliull coiistitute uyprovul of the ,Indings and sentence. 
ART. 63. Dispositlori of records after review by the convening authority. 

( a )  When the convening authority has taken final action in a general court- 
martial case, he shall forward the entire record, including his action thereon and 
the opinioii or opinions of the staff judge advocate or legtil omcer, to the appro- 
printe Judge Advocate General. 

( b )  Where the sentence of a special court-niartitil B S  approved by the con- 
vening aiithority inc*liitles a bad-conduct dischnrpe, whether or not suspended, the 
record shall be forwurded to the omcei' exercising general court-martial juris- 
diction over the coininand to be reviewed in the same manner as  a record of trial 
by geneivi1 conrt-iuai8tinl or directly to the appropriate Judge Advocate Gerieral 
to be reviewed by a bonrd of review. If the sentence as  approved by a n  ofacer 
exercisirig general court-martial jurisdiction includes a bad-conduct discharge, 
whether 01' not suspended, the record shall be forwarded to  the appropriate 
Judge Advocate Genein1 to he reviewed by a board of review. 

( c )  All other special and summary court-martial records shall be reviewed 
by a judge advocntc of the Army or Ail8 Force, u law specialist of thr  Navy, or a 
law specialist 01' ltiwyer of the Coast Guard or Treasury Department and shall 
be transmitted antl disposed of as the Secretary of the Department iiiay pre- 
scribe by regulations. 
ART. 66. Review by the bocircl of revlew. 

( a )  The Jnage Advocate General of each of tlie niwied forces shall constitute 
in his office one 01' niore hoards of review, e ~ w h  composed of not less than three 
officers o r  caivilianP, etich of whoin shall he $1 member of the bar of a Federal 
court o r  of the highest court of a State [if the United States. 

( b )  The Judge Atlvocntc Genei-a1 shnll refer to a board of review the record 
in every rase of trial hy court-inurtinl in which the sentence, a s  approved, 
affects a getiel'iil or lhig officer or extentls to death, tlisiuissal of an officer, cadet, 
or midshipiiiriii, dishonoralile or bud-conduct discharge, or conflnernent for more 
than one year. 

( c )  In a case referred to it, the board of review shall act only with respect 
to the flntliugs rind seiitence iis approved by the convening authority. I t  sha11 
affirm only such flndinrs of gnilty, rind the sentence or  such part  or amount of the 
sentence, ris it finds cwi'rect in law antl frwt and determines, on the basis of the 
entire reco~d, should be iipprovetl. I n  considering the record i t  shall have 
authority to weigh the evitlence, judge the credibility of witnesses, and deteimine 
controrertetl questions  if fnct, recognizing that the trial court saw and heard the 
witnesses. 

( d )  If tlie board of review sets aside the flndings nnd sentence. i t  may, except 
where the setting aside is basrtl on 1nc.k of sumcient evldence iri the record to 
support the flndings, order a rehearing. Otherwise it shall order thiit the chnrges 
he dismissed. 

( e )  Within ten days after any decision by a board of review, the Judge Advo- 
cate General inay refer the case for reconsideration to the same or another hoard 
of review. 

( f )  Otherwise, the Judge Advocate General shall, unless there is to  be further 
action by the President or the Secretary of the Department or the Judicial 
C'ouncil, instruct the convening authority to take action in accordance with the 
declsion of the board of review. If the board of review has ordered a rehearing 
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but the convening authority finds a rehearing impracticable, he may dismiss the 
charges. 

(g)  The Judge Advocates General of the armed forces shall prescribe uniform 
rules of procedure for proceedings in and before boards of review and shall meet 
periodically to formulate policies and procedure in regard to review of court- 
martial cases in the offices of the Judge Advocates General and by the boards 
of review. 
ART. 67. Review by the Judicial Council. 

( a )  There is hereby established in the National Military Establishment a 
Judicial Council. The Judicial Council shall be composed of not less than three 
members. Each member of the Judicial Council shall be appointed by the Presi- 
dent from civilian life and shall be a member of the bar admitted to practice 
before the Supreme Court of the United States, and each member shall receive 
compensation and allowances equal to, those paid to a judge of a United States 
Court of Appeals. 

(b )  Under rules of procedure which it shall prescribe, the Judicial Council shall 
review the record in the following cases : 

(1) All cases in which the sentence, as affirmed by a board of review, 
affects a general or fiag officer or extends to death ; 

(2)  All cases reviewed b r  a board of review which The Judge Advocate 
General orders forwarded to the Judicial Council for review ; and 

(3)  All cases reviewed by a board of review in which, upon petition of the 
accused and on good cause shown, the Judicial Council has granted a review. 

( c )  The accused shall have thirty days from the time he is notified of the 
decision of a board of review to petition the Judicial Council for a grant of review. 
The Judicial Council shall act  upon such a petition within fifteen day of the 
receipt thereof. 

( d )  In any case reviewed by i t ,  the Judicial Couticil shall act  only with respect 
to the findings and sentence as approved by the convening authority and as 
RlTlrmed or set aside as  incorrect in law by the board of review. In  a case which 
the Judge Advocate General orders forwarded to the Judicial Council, such 
action need be taken only with respect to the issues raised by him. In a case 
reviewed upon petition of the accused, such action need be taken only with respect 
to issues specified in the grant of review. The Judicial Council shall take action 
only with respect to matters of law. 

( e )  If the Judicial Council sets aside the findings and sentence, i t  may, except 
where the setting aside is based on lack of sufficient evidence in the record to 
support the findings, order a rehearing. Otherwise i t  shall order that  t he  
charges be dismissed. 

( f )  After it has acted on a case, the Judicial Council may direct The Judge 
Advocate General to return the record to the board of reviewfor further review 
in accordance with the decision of the Judicial Council. Otherwise, unless there 
is to be further action by the President, or the Secretary of the Department, The  
Judge Advocate General shall instruct the convening authority to take action in 
accordance with that decision. If the Judicial Council has ordered a rehearing, 
but the convening authority finds a rehearing impracticable, he may dismiss the  
charges. 

( g )  The Judicial Council and The Judge Advocates General of the armed forces 
shall meet annually to make a comprehensive survey of the operation of this 
code and report to the Secretary of Defense and the Secretaries of the Depart- 
ments any recommendations relating to uniformity of sentence policies, amend- 
ments to this code, and any other matters deemed appropriate. 
ART. 68. Branch offices. 

( a )  Whenever the President deems such action necessary, he may direct The 
Judge Advocate General to establish a branch office, under an Assistant Judge 
Advocate General, with any distant command, and to establish in such branch 
office one or more boards of review. Such Assistant Judge Advocate General and 
any such board of review shall be empowered to perform for that command, under 
the general supervision of The Judge Advocate General. the duties which The 
Judge Advocate General and a board of review in h is  office aoultl otherwise be 
required to perform in respect of all cases involving sentences not requiring 
approval by the President. 

( b )  In time of emergency, the President may direct that  one or more temporarF 
Judicial Councils be established for the period of the emergency, each of which 
shall be under the general supervision of the Judicial Council. 
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BRT. 69. Review in the office of The Judge .4drocate General. 
Every record of trial by general court-martial, in which there has been a find- 

ing of guilty and a sentence, the appellate review of which is not otherwise 
provided for by article 66, shall he exarninrd in the office of The Judge Advocate 
General. If any part  of the findings or sentence is found unsupported in  law, or 
if The .Judge Advocate General so directs, the record shall be reviewed by a board 
of review in accordance with article 66, but in such event there will be no further 
review by the Judicial Council. 
ART. 70. Appellate connsel. 

( a )  The Judge Advocate Geiiei'al shall appoint in his office one or more officers 
as appellate Government counsel, and one or more officers a s  appellate defense 
counsel. 

( b )  I t  shall be the duty of appellate Government counsel to represent the 
United States before the board of review or the Judicial Council when directed 
to do so by The .Judge Advocate General. 

( c )  It shall be the duty of appellate defense counsel to represent the accused 
hefore the hoard of i.eview n r  the Judicial Council- 

(1) when he is requested to (10 so by the accused ; or 
( 2 )  when the United States is represented by counsel; o r  
( 3 )  when The Jndge Advocate General has requested the reconsideration 

of a case before the board of review or has transmitted i t  to the Judicial 
Council. 

( d )  The accused shall have the right to be represented before the Judicial 
Council or the board of review by civilian counsel if  provided by him. 

( e )  The appellate counsel shall also Iierforni such other functions in connec- 
tion with the review of court-martial cases as The Judge Advocate General shall 
direct. 
ART. 71. Execution of sentence ; suspension of sentence. 

( a )  No court-martial sentence extending to death or involving a general or 
flag officer shall be executed until approved by the President. He shall approve 
the  sentence or such part, amount, or commuted form of the sentence as  he sees 
fit, and mag suspend the execution of the sentence or any part of the sentence, as 
tlpproved by him, except a death sentence. 

( b )  S o  sentence extending to the dismissal of an officer, cadet or midshipman 
shall be executed until approved by the Secretary of the Department, or such 
Under Secretary or Assistant Secretary as may be designated by him. He shall 
approve the sentence or such part, amount, or commuted form of the sentence a s  
he sees fit, and may suspend the execution of any part of the sentence a s  approved 
by him. In  time of war or national emergency he may commute a sentence of 
dismissal to reduction to any enlisted grade. A person who is so reduced may be 
required to serve for the duration of the war or emergency and six months 
thereafter. 

( c )  No sentence which includes, unsuspended, a dishonorable or bad conduct 
discharge, or confinenlent for more than one year shall be executed until affirmed 
by a board of review and, in cases reviewed by it, the Judicial Council. 

( d )  All other court-martial sentences, unless suspended, may be ordered exe- 
cuted by the convening authority when approved by him. The convening author- 
ity may suspend the execution of any sentence, except a death sentence. 
ART. 72. Vacation o f  suspension. 

( a )  Prior to the vacation of the suspension of a special court-martial sentence 
which as  approved includes a hadconduct discharge, or of any general court- 
martial sentence. the officer having special court-martial jurisdiction over the 
probationer shall hold a hearing on the alleged violation of probation. The 
probationer shall be represented at  such hearing by counsel if he so desires. 

( b )  The record of the hearing and the recommendations of the officer having 
special court-martial jurisdiction shall be forwarded for action to the  officer 
exercising general court-martial jurisdiction over the probationer. If he vacates 
the suspension, the vacation shnll be effective, subject to applicable restrictions 
in article 71 ( c ) ,  to execute any unexecuted portion of the sentence except a 
dismissal. The vacation of the suspension of a dismissal shall not be effective 
until approved by the Secretary of the Department. 

( c )  The suspension of any other sentence may be vacated by any authority 
competent to convene, for the command in which the accused is serving or 
assigned, a court of the kind that imposed the sentence. 
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ART. 73. Petition for a new trial. 
At any time within one year 'after approval by the convening authority of a 

court-martial sentence which extends to death, dismissal, dishonorable or bad- 
conduct discharge, or confinement for more than one year, the accuved may 
petition The Judge Advocate General for a new trial on grounds of newly dis- 
covered evidence or fraud on the court. If tne accused's case is pending before 
the board of review or before the Judicial Council. The Judge Advocate General 
shall refer the petition to the board or Council, respectively, for action. Other- 
wise The Judge Advocate General shall act upon the petition. 
ART. 74. Remission and suspension. 

( a )  The Secretary of the Department and n n y  Under Recretnry, Assistant 
Secretary, or commanding officer designated by the Sec.t'etriry liiag lelilit or 
suspend any part or amount of the unexecuted portion of any sentenc,r. inriud- 
Ing all uncollected forfeitures, other than a sentence approved by the President. 

(b) The Secretary of the Department may, for good cause, substitute tin 
administrative form of discharge for a discharge ur disniissal executed i i i  
accordance with the sentence of n court-martitil. 
ART. 73. Restoration. 

( a )  Under such regulations a s  the President iiiay prescrihe, all rights, priri- 
leges, and property affected by an  executed portion of a court-martial sentence 
which has been set aside or disapproved, except an execnted dismissal or dis- 
charge, shall be restored unless a new trial or rehearing is ordered and such 
execute11 portion is included in a sentence imposed upon the new trial or re- 
hearing. 

( b )  Where a previously executed sentence of dishonorable or bad-conduct 
discharge is not sustained on a new trial, the Secretary of the Departnient shall 
substitute therefor a form of discharge authorized for administrative issuttncr 
unless the accused is to serve out the remainder of his enlistnient. 

( c )  Where a previously esecuted sentence of distiiissal is not sustaitied on ti 
new trial, the Secretary of the Department shall substitute therefor a form of 
discharge authorized for administrative issuance ani1 the afacer distiiiwed by 
such sentence may be reappointed by the President nlorie to such coiiiiiiissionecl 
rank and precedence as in the opinion of the President such former omcer would 
have attained had he not been dismissed. The reappointment of such a former 
oficer shall be without regard to position vacancy and shall affect the promotion 
status of other of3cers only insofar as the President ~ i i a y  direct. All time between 
the dismissal and such reappointment shall be considered as  actual service for dll 
purposes, including the right to receive pay and allow'atices. 
ART. 76. Finality of court-martial judgments. 

The appellate review of records of trial provided by this code, the proceedlngr, 
flndings, and sentences of courts-martial as approved, reviewed, or ofarmecl as  
required by this cbde, and all dismissals and discharges carried into execution 
pursuant to sentences by courts-martial following approval, review or, reafflrnia- 
tion as required by this code, shall be flnal and conclusive, and orders publishing 
the proceedings of courts-martial and all action taken pursuant to such pro- 
ceedings shall be binding upon all  departments, courts, agencies, and ofecers of 
the United States, subject only to action upon i i  petitlon for a new trial as  pro- 
vided in article 73 and to action by the Secretary of a 1)epartiiient a s  provided 
in article 74. 

PART X-E'UKITIVF. ARTIOI ES 
Article 
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79. 
80. 
81. 
82. 
83. 
84. 
85. 
88. 
87. 
88. 
89. 
90. 
91. 
92. 

Principals. 
Accessory after the fact. 
Conviction of lesser included oUense 
Attemots. 
dons fracy. 
Solici'tation. 
Fraudulent enlistment ap intment, or separation. 
Unlawful enlistment, ippoKttment, or separation. 
Denertlon. 
Absence without leave. 
Missing movement. 
Disrespect towards oficials. 
Disrespect towards superior omcer. 
Assaulting or willfully disobeying omcer. 
Insu4ordlnnte conduct towards noncommissioned omcer. 
Failure to obey order or regulation. 
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03. Cruelty and maltreatment. 
94. Mutinv or sedition. 
95. Arrest' and condnement. 
96. Releasing prisoner without proper authoi 
97. Unlnwful detention of another. 
98. Non-compliance with procedural rules. 
99. Misbehavior before the enemy. 
100. Subordinate compelling surrender. 
101. Improper use of countersign. 
102. Forcing a safeguard. 
103. Captured or abandoned property. 
104. Aiding the  enemy. 
105. Misconduct a8 nrisoner. 

*ity. 

106. Spies. 
107. False ofecial statements. 
108. Military property of United States-Loss damage destruction, or wrongful disposition. 
109. Property other than  mil i tarr  property o i  United 'States-Waete, spoil, or destruction. 
110. Improper hazarding of vessel, 
111. Drunken or reckless driving. 
112. Drunk on duty. 
113. NiRbehavior of sentinel. 
114. Dueling. 
115. Malingering. 
116. Riot or hreach of pwce. 
117. Provoking speecher or gestures. 
118. Murder. 
119. Manslaughter. 
120. Rape. 
121. Larceny. 
122. Robbery. 
123. Forgery. 
121. Maiming. 
125. Sodomy. 
126. Arson. 
127. Extortion. 

128. Burglary. 
130. Housebreaking. 
131. Perjury. 
132. Frauds against the Government. 
133. Conduct unbecoming a n  ofecer and gentleman. 
134. General article. 
ART. 77. Principals. 

128. h8flUlt. 

Any person punishable under this code who- 

commands, or procures i ts  commission ; or 

be punishable by this code ; 

(1) commits an  offense punishable by this code, or aids, abets, counsels, 

(2)  causes an  act to be done which if directly performed by him would 

shall be punished with the punishment provided for the commission of the 
offense. 
Am. 78. Accessory after the fact. 

Any person subject to this code who, knowing that an  offense punishable by 
this code has been committed, receives, comforts, or assists the offender in order 
to hinder or prevent his apprehensidn, trial, or punishment shall be punished as a 
court-martial may direct. 
ART. 79. Conviction of lesser included offense. 

An qccused may be found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the offend charged or  an 
offense necessarily included therein. 
ART. 80. Attempts, 

( a )  An act, done with specific intent to commit an offense under this code, 
amounting to more than mere preparation and tending but failing to effect its 
commission, is an attempt to commit that offense. 

(b )  Any person subject to this code who attempts to commit any offense 
punishable by this code shall be punished as a court-martial may direct, unless 
otherwise speciflcally prescribed. 

( c )  Any person subject to this code may be convicted of an attempt to commit 
an offense although it appears on the trial that the offense was consummated. 
ART. 81. Conspiracy. 

Any person subject to this code who conspires with any other person or 
persons to commit a n  offense under this code shall, if one 01' more of the con- 
spirators does an act to effect the object of the conspiracy, be punished as  a 
court-martial may direct. 
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ART. 82. Solicitation. 
( a )  Any person subject to this code who solicits or advises another or others 

t o  desert in violation of article 85 or mutiny in violation of article 94 shall, if the 
Jffense solicited or advised is attempted or committed, he punished with the 
punishment provided for the commission of the offense, but if the offense solicited 
or  advised is not committed or attempted, he shall be punished as  a court-martial 
may direct. 

(b )  Any person subject to this code who solicits or advises another or others 
to commit an act  of misbehavior before the enemy in violation of article 99 or 
sedition in violation of article 94 shall, if the offense solicited or advised is 
committed, be punished with the punishment provided for the commission of 
the offense, but if the offense solicited or advised is not committed. he shall be 
punished as a court-martial may direct. 
ART. 83. Fraudulent enlistment, appointment, or separation. 

Any person who- 
(1) procures his own enlistment or appointment in the armed forres 1)) 

means of knowingly false representations or  deliberate concealment a s  to his 
,qualifications for  such enlistment or appointment and receives pay or allon-- 
ances thereunder ; or 

( 2 )  procures his own separation from the armed forces by means of 
knowingly false representations or deliberate concealment as  to his eligibility 
for such separation ; 

shall be punishable as a court martial may direct. 
ART. 84. Unlawful enlistment, appointment, or separation. 

Any person subject to this code who effects an enlistment in or  a separation 
from the armed forces of any person who is known to him to ~ J P  ineligible for 
such enlistment, appointment, or sepaartion because it is prohibited by law, 
regulation, or order shall be punished as a court martial may direct. 
ART. 85. Desertion. 

( a )  Any member of the armed forces of the United States who- 
(1) without proper authority goes or remaiiis absent from his place of 

service, organization, or  place of duty with intent to remain away therefrom 
permanently ; or 

( 2 )  quits his unit or organization or place of duty with intent to aroid 
hazardous duty or to shirk importnnt service : or 

( 3 )  without being regularly separated froiii one of the armed forces 
enlists or accepts an appointment in the same or another one of the armed 
forces without fully disclosing the fnct lie has not been so regularly separated, 
or enters any foreign armed service except when authorized by the United 
States ; 

is quilty of desertion. 
( b )  Any officer of the armed forces who, having tendered his resignation and 

prior to due notice of the acceptance of the same. quits his post at  proper duties 
without leave and with intent to remain away therefrom permanently is qu i l t j  
of desertion. 

( c )  Any person found quilty of desrrtion or attempted desertion shall be 
punished, if the offense is committed in time of war, by death or such other 
punishment a s  a court-martial may direct. bnt i f  the desertion or attempted 
desertion occurs a t  any other time, by such punishnirnt, other than death, as a 
court-martial may direct. 
ART. 86. Absence without leave. 

Any person subject to this code who, without proper authority- 
(1) fails to go to his appointed place of dutx a t  the time prescribed; or 
(2 )  goes from that place ; or 
( 3 )  absents himself or rpmnins ahsent from his unit, organizntion. or 

other place of duty a t  which he is requiiwl to be a t  the time prescribed; 
shall be punished as a court-martial may direct. 
ART. 87. Missing movement. 

Any person subject to this code who through neglect or design misses the 
movement of a ship, aircraft, or unit with mhicli he is required in the course 
of duty to move shall be punished as  a court-lilartial may direct. 
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ART. 88. Disrespect towards officials. 

Any oflicer who uses contemptuous or disrespectful words against the President, 
Vice President, Congress, Secretary of Defense, or a Secretary of a Department, 
a Governor or a legislature of any State, Territory, or other possession of the 
United States in which he is on duty or  present shall be punished a s  a court- 
martial may direct. 
ART. 89. Disrespect toffards superior officer. 

superior officer shall be punished as  a court-martial may direct. 
ART. 90. Assaulting or n-illfully disobeying officer. 

Any person subject to this code who behaves with disrespect towards h k  

-4ny person subject to this code who- 
(1) strikes his superior officer or draws or lifts up any weapon or offers 

( 2 )  willfully disobeys a lawful command of his superior of€lcer ; 
shall be punished, if the oifense is committed in time of war, by death or such 
other punishment a& a court-martial may direct, and if the offense is committed 
a t  any other time, by such punishment, other than death, as  a court-martial 
may direct. 
ART. 91. Insubordinate conduct towards noncommissioned officer. 

any violence against him while he is in the execution of his office ; or 

Any warrant officer or enlisted person w h o -  
(1) strikes or assaults a warrant officer, noncommissioned officer, o r  

petty officer, while such ofiicer is in the execution of his office ; or 
( 2 )  willfully disobeys the  lawPul order of a .  warrant officer, nopcom- 

missioned oacer,  or petty officer ; or 
(3 )  treats with contempt or is disrespectful in language or deportment 

towards a warrant officer, noncommissioned officer, or petty officer while 
such officer is in the exevution of his office ; 

shall be punished as  a court-martial may direct. 
- ~ R T .  92. Failure to obey order or regulation. 

Any person subject t o  this code whc- 

- 

(1) violates or fails to obey any lawful general order or regulation; or 
(2 )  having knowledge of any other lawful order issued by a member of 

the armed forces, which it is his duty to obey, fails to obey the s a g e ;  or 
(3 )  is derelict in the performance of his duties ; 

shall be punished as  a court-martial may direct. 
ART. 93. Cruelty and maltceatment. 

Any person subject to this code who is guilty of cruelty toward, or oppression 
or maltreatment of, any  person subject to his orders shall be punished as  a 
court-martial may direct. 
ART. 94. Mutiny or sedition. 

(a )  Any person subject to this code- 
(1) who with intent to usurp or override lawful military authority re- 

fuses, in concert with any other person or persons, to obey orders or other- 
wise do his duty or Creates any violence  or disturbance is guilty of mutiny : 

( 2 )  who with intent to cause the overthrow or destruction of lawful 
civil authority, creates, in concert with any other person or persons, revolt, 
Tiolence, or other disturbance against such authority is guilty of sedition : 

( 3 )  who fails to do his utmost to prevent and suppress an  offense of 
mutiny or wdition bPine committed in his presence, or fails to take all 
reasonable iiieans to inform his superior or commanding officer of an  of- 
fense of mutiny or sedition which he knows or has  reason to believe is 
taking place, is guilty of a failure to suppress o r  report a mutiny or sedition. 

( b )  A person who is found guilty of attempted mutiny, mutiny, sedition, or 
failure to suppress or report a mutiny or sedition shall be punished by death 
or such other punishment as  a court-martial may direct. 
ART. 95. Arrest and confinement. 

Any person subject to this code who resists apprehension or breaks arrest or 
who escapes from custody or confmement shall be punished as a court-martial 
may direct. 

Y90886 0 - 5 6 5 8  
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A w .  96. Releasing prisoner without proper authority. 
Any person subject to this code who, without proper authority, relea8es any 

prisoner duly committed to his charge, or who through neglect or design suffers 
ally suvh prisoner to escepe, shall be punished RS a court-nlat'tial may direct. 
ART. 97, Cnlawfiil detention of another. 

Any person subject to this code who, except as provitled hy law, :Ipprehends, 
irrrwts, or con!ities tiny person shall be punished as a court-iritirtitil rilay direct. 
Aiw. 98. Xoliconipliancr with procedural rules. 

Any person subject to this code who-- 
(1) is responsible> for unnecessary delay iti the disposition of any case 

of it ~)e tw) t i  tic.ciist.tl of an offriise under this code ; or 
( 2 )  knowingly and inteiitioniilly fails to enforce or comIily with any 

1ii.ovision o f  this code i?gul:itilig thr  procerdiiigs before, thiring, or after 
trial of an  acciisetl ; 

shall he punished as a court-ni:irtial may direct. 
.\RT. 99. Mishehavior hrfore the enemy. 

enemy- 
Any niember of the nrmed forces who before or in the presence of the 

(1) runs away; or 
( 2 )  shanirfiilly abiindnns. srirreritlers, or delivers up any conimand, unit, 

( 3 )  through disobedience, neglect, or intentional misconduct endangers 

( 4 )  casts away his'arms or ammunition; or 
( 5 )  is guilty of cowardly conduct ; or 
(6 )  quits his place of duty to plunder or pillage; or 
( 7 )  causes false alarms in any command, unit, or place under control of 

the arnied forces : or 
(8) willfully fails to do his utmost to encounter, engage, capture, or destroy 

any enemy troops, combatants, vessels, aircraft, or any other thing, which 
it is his duty so to encounter, engage, capture, or destroy : or 
(9) does not afford all practical relief and assistance to any troops, com- 

batants, vessels, or aircraft of the armed forces belonging to the United 
States or their allies when engaged in battle; 

shall be punished by death or such other punishment as a court-martial may 
direct. 
Am. 100. S u I ~ o r ~ I i n ~  t r  compelling surrender. 

Any person subject to this code who compels or attempts to compel a com- 
mander of any place, vessel, aircraft, or other rnilitary'property, or of any body 
of members of the armed forces, to give it up to an enemy or to abandon it, or 
who strikes the colors or flag to an enemy without proper authority, shall be 
punished by death or such other punishment as a court-martial m y  cthwt. 
ART. 101. Improper use of countersign. 

Any person subject to this code who in time of war disrloses t.he parole or 
countersign to any person not entitled to receive i t  or who gives to another 
who is entitled to receive and use the parole or countersignpa different parole 
or countersign from that which, to his knowledge, he was authorized and 
wquired to give, shall be punished by death or such other punishment as  a 
'court-martial map direct. 
ART. 102. Forcing a safeguard. 

such other punishment as  a court-martial may direct. 
ART. 103. Captured or abandoned property. 

( a )  All persons subject to this code shall secure all public property taken 
from the enerny for the service of the United States, and shall give notice and 
turn over to the propri' authority withoct tlrliiy till cwpturetl or ribandoned 
property in their possession, custody, or control. 

( b )  Any person subject to this code who- 
(1) fails to carry out the duties prescribed in subdivision ( a )  of this 

article; or 
( 2 )  buys, sells, trades, or in any way deals in or disposes of captured 

or abandoned property, whereby he shall receive or expect any profit, beneflt, 

place, or military property \vliicli it is his duty to defend ; or 

the safety of any such comniand, unit, place, or tnilitary property ; or 

Any person subject to this code who forces a safeguard shall suffer death or 
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or advantage to himself or another directly or indirectly connected with 
himself; or 

( 8 )  engages in looting or pillaging; 
shall be punished as a court-martial may direct. 
ABT. 104. Aiding the enemy. 

Any person who- 
(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies, 

money, or other thfng; or 
(2)  without proper authority, knowingly harbors or protects or gives 

intelligence tu, or communicates or corresponds with or holds any inter- 
course with the enemy, either directly or indirectly : 

shall suffer death or such other punishment as  a court-martial or military 
commission may direct. 
ABT. 105. Misconduct as  prisoner. 

of war- 
Any person subject to this code who, while in the hands of the enemy in time 

(1) for the purpose of securing favorable treatment by his captors acts 
without proper authority in a manner contrary to law, custom, or regulation, 
to the detriment of others of whatever nationality held by the enemy a s  
civilian or military prisoners : or 

(2) while in a position of authority over such persons maltreats them 
without justiflable cause : 

shall be punished a s  a court-martial may direct. 
ABT. 106. Spies. 

Any person who in time of war is found lurking or acting a s  a spy in or about 
any place, vessel, or aircraft, within the control or jurisdiction of any of the  
armed forces of the United States, or in or about any shipyard, any manufac- 
turing or industrial plant, or any other place of institution engaged in work in 
aid of the prosecutlon of the war by the United States, or elsewhere, shall be 
tried by a general court-martial or by a military commission and on conviction 
shall be punished by death. 
ABT. 107. False ofRcial statements. 

Any person subject to this code who, with intent to deceive, signs any false 
record, return, regulation, order, or other omcial document, knowing the same 
to be false, or makes any other false ofUcial statement .knowing the same to be 
false, shall be punished a s  a court-martial may direct. 
ABT. 108. Military property of United States-Loss, damage, destruction, or 

wrongful disposition 
Any person subject to this code who, without proper authority- 

(1) sells or otherwise disposes of:  or 
(2 )  willfully or through neglect damages, destroys, or loses ; or 
(3) Willfully or through neglect suffers to be lost, damaged, destroyed, 

sold or wrongfnfly disposed of :  any military property of the United States 
shall he punished as a court-martial may direct. 

ABT. 109. Property other than military property of United States-Waste, 
spoil, or destruction. 

Any pereon subject to this code who willfully or recklessly wastes, spoils, or 
otherwise willfully and wrongfully destroys or damages any property other than 
military property of the United States shall be punished as  B court-martial may 
direct. 
ABT. 110. Improper hazarding of vessel. 

( a )  Any perem subject to this code who willfully and wrongPully hazards or 
suffers to be haaarded any vessel of the armed forces shall suffer death or such 
other punishment as a court-martial may direct. 

(b )  Any person subject to this code who negligently hazards or suffers to be 
hazarded any vessel of the armed forces, shall be punished as a court-martial 
may direct. 
ABT. 111. Drunken ,or reckless driving. 

reckless or wanton manner, ehsl1 be punished as  a court-martial may direct. 
Any person subject to this code who operates any vehicle while drunk, or in a 
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ABT. 112. Drunk on duty. 

drunk on duty, shall be punished as  a court-martial may direct. 
ABT. 113. Misbehavior of sentinel. 

Any sentinel or look-out who is foiind drunk or sleeping upon his post, or leaves 
i t  before he is regularly relieved, shall be punisiied, if the offense is committed in 
time of war, by death or such other punishment as  a court-martial may direct, 
but if the offense is committed a t  any other time? by such punishment other 
than death as a court-martial may direct. 
ABT. 114. Dueling. 

Any person subject to  this code who fights or promotes, or is concerned in  
or connives a t  fighting a duel, or  who, having knowledge of a challenge sent or 
about to be sent, fails to report the fact promptly to the proper anthority, shall 
be punished as a court-martial may direct. 
ABT. 115. Malingering. 

or s e r v i c e  

shall be punished as  a court-martial may direct. 
Am. 116. Riot or breach of peace. 

of the peace shall be punished R S  a court-ninrtiwl mag direct. 
ABT. 117. Provoking speeches or gestures. 

Any person subject to this code who uses provoking or reprciachful words or 
gestures towards any other person subject to this code shirll be punished a s  a 
court-mqrtial may direct. 
Am. 118. Murder. 

human being, when he- 

Any person subject to this code, other than a sentinel or look-out, who is found 

Any person subject to  this code who for the purpise of avoiding work, duty, 

(1) feigns illness, physical disablement, mental lapse or derangement ; or  
(2 )  intentionally inflicts self-injury : 

Any person subject to this code who causes or participates i i i  ally riot or breach 

Any person subject to this code, mho, without justification or excuse, kills a 

(1) has a premeditated design to kill : or 
( 2 )  intends to kill or inflict great bodily harm : or 
(3) is engaged in an  act which is inrherr1itl.v dniigerous to others and 

evinces a wanton disregard of human life : or 
(4) is engaged in the perpetratioil or atteiupted perpetration of bur- 

glary, sodomy, rape, robbery, or aggravated arson, though he has no intent 
t o  kill ; 

is guilty of murder, and shall suffer such punishiiient as  :L cortrt-iiiiirtial may 
direct, except that  if found guilty under paragraph (1) of this article, he shall 
suffer death or imprisonment for life as  w court-martial w i y  tlirect 
ART. 119. Manslaughter . 
human being- 

Any person subject to this code who, withuut a tlrsigii to effect death, kills R 

(1 j i n  the heat of sudden passion : or 
( 2 )  by CUllJabk negligence ; or 
(3)  while perpetrating or attempting to perptri l te iiii nffrnse, other 

than those specified in paragraph ( 4 )  of article 118. directly affecting the. 
person ; 

is guilty of manslnughter and shall he punislirtl as :t court Iiiartiiil inny direct. 
ART. 120. Rape. 

( a )  Any person subject to this cotb who commits an act of sexual intercourse 
with a female not his wife, by force nntl without her consrnt. is guilty of rage. 
Penetration, however slight, is sufficient to complete the ofl'ense. 

( b )  Any person found guilty of rape shall be punished by death or such other 
punishment as  a Court-martial may direct. 
ABT. 121. Larceny. 

Any person subject to this code who, with intent to deprive or defraud another 
of the use and benefit of property or to appropriate the same to his owr use 
or the use of any person other than the true owner, wrongfully takes, obtains. 
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or withholds, by any means whatever, from the possession of the true owner or 
of any other person any money, personal property, or article of value of any 
kind, steals such property and is guilty of larceny, and shall be punished as a 
court-martial may direct. 
ABT. 122. Robbery. 

Any person subject to this code who with intent to steal takes anything of 
value from the person or in the presence of another, against his will, by means 
of force or violence or fear of immediinte or future injury to his person or 
property or the person or property of a relative or inember of his family or of 
anyone in his company a t  the t i l ip of the robbery, is guilty of robbery, and shall 
be punished as a court-martial may direct. 
BET. 123. Forgery. 

Any person subject to this code who, with intent to defraud- 
(1) falsely makes or alters any signature to, or any part  of, any writing 

which would, if genuine, apparently impose a legal liability on another or 
change his legal right or liability to his prejudice ; or 

(2)  utters, offers, issues, or transfers such a writing, known by him 
t o  be so made or altered ; 

is guilty of forgery and shall be punished as  a court-martial may direct. 
ART. 124. Maiming. 

able, inflicts upon the person of another a n  injury which- 
Any person subject to this code who, with intent to injure, disfigure, or dis- 

(1) seriously disfigures his person by any mutilation thereof; or 
(2) destroys or disdbles any member or organ of his body ; or 
(3) seriously diminishes his physical vigor by the injury of any member 

or organ; 
is guilty of maiming ant1 shall be punished as a court-martial may direct. 
ART. 125. Sodomy. 

( a )  Any person subject to this code who engages in unnatural carnal copula- 
tion with another of the  same or opposite sex or with an  animal is guilty of 
sodomy. Penetration, however slight, is sufficient to complete the offense. 

( b )  Any person found guilty of sodomy shall be punished as  a court-martial 
may direct. 
ART. 126. Arson. 

( a )  Any person subject to this code who willfully and maliciously burns or 
sets on fire a dwelling in which there is a t  the time a human being, or any 
other structure, water craft, or movable, wherein to the knowledge of the 
ofendei  there is a t  the time a human being, is guilty of aggravated arson and 
shall be punished as a Court-martial may direct. 

( b )  Any person subject to this code who willfully and maliciously burns or 
sets fire to the property of another, except as  provided i n  subdivision ( a )  of this 
article, is guilty of simple arson and shall be punikhed as  a court-martial may 
tlirect. 
A'RT. 127. Extortion. 

Any person subject to this code who communicates threats to another with the 
intention thereby to o lmin  anything of value or any acquittance, advantage, 
or immunity of any dewription is guilty of extortion and shall be punished a s  
n coilit-martial niay clii*ect. 
.ART. 12s. Assault. 

( a )  Any person subject to this code who attempts or offers with unlawful 
force or violence to do bodily harm to another person, whether or not the 
attempt or offer is consummated, is guilty of assault and shall be punished a s  a 
court-martial may direct. 

( b )  Any person subject to this code who- 
(1) commits an assault with a dangerous weapon or other means or 

(2)  commits an  assault and intentionally inflicts grievous bodily harm 

is guilty of aggravated assault and shall be punished as R court-martial inay 
direct. 

force likely to  procluce death or grievous bodily harm ; or 

with or without a weapon ; 
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ART. 129. Burglary. 
Any person suhject to this code who, with intent to commit an  offense pun- 

ishable under articles 118 through 128 inclusive, hrenks and enters, in the night- 
time, the dwelling house of :mother, is guilty of burglary and shall be punished 
as  a court-martial niay direct. 
ART. 130. Housebreaking. 

Auy person subject to this code who unlawfully euters the huiltlitig or struc- 
ture of another with intent to coiiimit n criiniiial offense therein is guilty of 
housebreaking and shall be punished as tl court-martial may direct. 
ART. 131. Perjury. 

Any perkon subject to this code who in a jutlicial proceeding or course of 
justice willfully and corruptly gives, upon a lawful oath or in any form allowed 
by law to be substituted for an oath, any false testimony material to the issue 
or  matter of inquiry is guilty of perjury and shall be punished as  a court- 
martial may direct. 
ART. 13:! Frauds against the Government 

Any person subject to this code- 
(1) who, knowing it to he false or fraudulent- 

( A )  makes pny claim :igninst the United States or any officer there- 
o f ;  or 

( B )  presents to any person in the civil or military service thereof, for 
approval or payment, any claim againqt the l'nited States or any officer 
thereof; or 

( 2 )  who, for the purpose of obtaining the approval, allowance, or payment 

(.I) ni:ikes o r  t i h v  itnv writing or other paper knmving the same to 
contain any false or frnudulent statements ; 

( B )  makes an? oath to any fact or to any writing or other paper 
knowing such oath to be false ; or 

( C )  forges or counterfeits any signature upon any writing or other 
paper, or I i S W  any such signtittire knowing the sanie to he forged or 
counterfeited ; or 

( 3 )  who. having charge, possession, custody, or control of any money or 
other property of the Cnitecl States, furnished or intended for the armed 
forres thereof, knowingly delivers to any person having authority to receive 
the same, any amount thereof less than that for which he received a certificate 
or receipt ; or 

( 4 )  who, being authorized to make or deliver any paper certifying the re- 
ceipt of any property of the Vnited States furnished or intended for the armed 
forces thereof. makes or deliver to any person such writing without having 
full knomledgt of the truth of the statements therein contained and with 
intent to defraud the United States;  

of any claini against the United States or any officer thereof- 

shall, upon conviction, be punished as a court-martial may direct. 
ART. 133. Conduct unbecoming an officer and gentleman. 

ofacer and a gentleman shall be dismissed from the armed forces. 
ART. 134. General article. 

Though not specifically mentioned in this code, all disorders and neglects to the 
prejudice of good order and discipline in the armed forces, all conduct of a nature 
to hring discredit upon the armed forces, and crimes and offenses not capital, of 
which persons subject to this code may be guilty, shall be taken cognizance of 
by a general or special or summary court-martial, according to the nature and 
degree of the offense, and punished a t  the discretion of such court. 

Any officer, cadet, or midshipman who is convicted of conduct unbecoming an  

PART XI-h~IBCELLANEOU8 PROVISIONS 
Article 
135. Courts of inquiry. 
136. Authority to administer oaths and to act a8 notary. 
137. ArtiCleH to be exulained. 
138. Complaints of wiongs. 
139. Redress of injuries t o  roperty. 
140. Delegation by the Presydent. 
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ART. 135. Courts of inquiry. 

( a )  Courts of inquiry to investigate any matter may be convened by any person 
authorized to convene a general court-martial or by any other person designated 
by the Secretary of a Department for  tha t  purpose whether or not the persons 
inrolved have requested such a n  inquiry. 

( b )  A court of inquiry shall consist of three or more officers. For each court 
of inquiry the convening authority shall also appoint counsel for  the court. 

( c )  Any person subject to this code whose conduct is subject to inquiry shall 
-& designated as a party. Any person subject to this code or employed by the 
National Military Establishment who has  a direct interest in the subject of inquiry 
shall hare the right to be designated as a party upon request to the court. Any 
person designated as a party shall be given due riotice and shall have the right 
to be present. to be represented by counsel, to cross-examine witnesses, and to 
introduce evidence. 

( d )  Members of a court of inquiry may be challenged by a party, but only for 
the cause stated to the court. 

( e )  The members, counsel, the reporter, and interpreters of courts of inquiry 
shall t:ike a n  oath or affirmation to faithfully perform their duties. 

( f )  Witnrsses inay bt? nuiiiiiioned to iII)I)ear and testify and be e:iarnined before 
courts of inquiry as provided for  courts-martial. 

( g )  Courts of inqi i i~~y ,shall make findings of fact but shall not express opinions 
or make recomnwndations nnless reqiiiretl to do so by the conrening authority. 

( h )  Each court of inquiry shall keep a iword of its proceeclings, which shall 
be authenticated by the signatures of the piwitlent :iiicl coiinsel for the court 
arid forwarded to the conrening authority. 111 t ~ ~ s e  the r~c( i r (1  c:irinot be authen- 
ticated by the president i t  shall br signed by a mrnil~er in lieu of the president 
and in case the  rrcord cannot he aiithrnticatc'tl by the cwunsel for the court i t  
shall he signed hy :I uic>nilwr in liclii of the twunsel. 
ART. 1Xi. Aiit!iority to atliiiiilister oaths tint1 to acst as notary. 

( a )  The following ~iei'sons on actire duty in the armed forces shall h a r e  iiuthor- 
ity to atlininistrr oatlis for the purposes of military atlniiuistrntion, including 
military justice. and chall have the general powers of a notary riul~lic : i l l t i  of a 
consul of the Cuitetl States. in the porforinance of all notxrinl a r t s  to be eserntcd 
by membcrs of any of thc armed forces, whererer they may be, antl by other per- 
sons subjtvt to this code outside the continental limits of the United Stutec: 

(1) All judge advocates of tlie Army and Air F0rc.e: 
( 2 )  All law specialists : 
( 3 )  All  summary courts-martial : 
( 4 )  All adjutants, assistant adjutants, acting ntljntiinrs. :inti 1)et%oiitirI 

adjutants ; 
( - 5 )  All c'ouiiiqnding officers of the Kavy and Coast G u a r d ;  
( 6 )  All s t ab  judge iirlrocates and lrgal officers, and acting iir ;I 

staff judge atlrocates :ind legal ofticrrs : arid 
( 7 )  All other persons designatrtl by regulations of the nrnied forces or by 

statute. 
( b )  The following persons on actire diity in the armed forces shall have 

(1) Thli Iirrsident. law officer, trial connsel, and assistant trial counsel for 

( 2 )  The president and the connsel for the court of any  court of inquiry; 
( 3 )  All officers designated to take a deposition ; 
(4) All persons detailed to conduct an  investigation ; 
( 5 )  All recruiting officers; and 
( 6 )  All other persons designated by regulations of the armed forcrs or by 

statute. 
( c )  No fee of any character shall be paid to  or receired by any person for the 

performance of any notarial .act herein authorizrd. 
( d )  The signature without seal of any such person artiiig :is notary, together 

with the title of his office, shall be prima facie eridenw of his authority. 
ART. 137. Articlrs to be explained. 

Articles 2, 3, 7 through 13, 25, 27, 31, 37. 3S, 5 3 3  through 134, antl 137 through 
139 of this code shall be carefully explained to erery enlisted persoii a t  the tirile 
of his entrance on actire dnty in any of the arnird forces of the United States, 
or within six days thereafter. They sliall be explained again after he has 

authority to administer oaths necessary in the prrforrunnw of their duties : 

all genrrnl and special roilits-martial : 
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conipletetl r i s  months of active duty, and again a t  thr  tiiiie hr I-eenlists. .\ com- 
plete telit of the I‘niform Code of Military Jnstice ant1 of tlie regulations pre- 
scribed by the President thereunder shall be riiade available to any person on 
active duty in tlie armed forces of the United States, uno11 his request, for his 
personal exauiinntioii. 
ABT. 138. Coiiiplaints of wrongs. 

Any member of the armed forces who believes himself wronged by his con, 
mailding officer, and, upon due application to such C O I I I I I I ~ I ~ ~ ~ L ’ ,  is refused redresg 
may complain to any superior offircr who shall fovward the cotiiplaint to  the 
officer exercising general court-martial jurisdirtion over the officer against whom 
it is made. That  officer shall exaiiiine into said complniiit aiid take proper 
iiieasures for redressing the wrong complained o f ;  and he shall, as soon as 
possible, transmit to the Departrnent concerned a true stateinerit of such COIU- 
plaint, with the proceedings had thereon. 
.%ET. 139. Redress of injuries to property. 

( a )  Whenever complaint is made to ariy commanding officer tha t  willful 
cla~iiage has been done to the property of any person or that his property has 
berii wrongfully taken by nienibers of the armed forces he may, subject to 
such regulations as the Secretary of the Department may prescribe, cwnvene 
a board to investigate the complaint. The board shall cwisist of froiii one to 
three officers and shall have, for the purpose of such investigation, poiver to 
summon witnesses and examine them upon oath or affirmation, to receive deposi- 
tions or other documentary evidence, .and to assess the damages sustained 
against the responsible parties. The assessuient of dam?ges made by such board 
shall be subject to the approval of the comuianding officer, and in the amount 
approved by him shall be charged against the pay of tlir ofl’tmders. The order 
of such commanding officer directing cliargrs herein authorized shall be con- 
clusive on any dirbursiiig officer for the pynieirt hy h i i i i  to thr irijured ptirties 
of the damages so :messed aiid approvrtl. 

(,b J Tiyhere the offenders caiinot br ;iscetTtiiiied, but the organization o r  
tlrtachliient to wliicli thry lielorig is k r i c i w i i ,  c11argc.s totalitig the ;iiiicinnt of 
tlaiiiiiges assrssed and approvet1 in;iy bt, mrrtle in siicli proportiou :is ninp lie 
tleriiird just upori tlie indiridual nir~iil)?rs tliri’rof \\.lie i l r ~  showrr to h:Ivr hern 
present a t  the scene a t  the time the tlamagrs complained of were inflicted, as 
tirtthriiiiiietl by the approvtrtl findings of the board. 
Aicr. 140. Drlegation by the President. 

The Presitlerit is authori-ed t c b  delegate ariy authority vested in him under this 
codr, :iiid to ;irovide fbr tlie subdelegation of any s w h  authority. 

Sr(,. 2, I f  an!. a r t ic l r  or part thrreof, as set out in srvtion 1 of this Act, shall 
br heltl illvalid, the remainder shall not br affected thereby. 

SEC. 3. No inference of a legislative construction is to br drilwn by reason 
( i f  thr part in 1vhic.h a n y  article i s  placed nor by rrasoti of the catch lines of 
the ijart or the article as set out in section 1 of this ACT. 

Sm.  4, All offerises committrd and :ill pcwiltirs, f(irft.iturrs, tines, or liabilities 
inciirred prior to the effective date of this .ic.t uiider ariy law elribraced in or 
modified, chariged, or repealed by this .\cT iriiiy br prosecuted, punished, and 
eiiforcecl, and action thereoii iiitly be conipIrte(1, in the s:itiie manner and with 

lire rffrct as if this Act hat1 not becm passed. 
.j. This Act shall 1)econie elfrctive on the last day of the twelfth calendar 

~ ~ i o r i t l i  lifter approval of this A l t T ,  or on .July 1 .  1!150, whichever date is later. 
SEC. 8. Articles of War 107, 108, 112, 118, 119, and 120 (41 Stat. 809, 810, 811), 

as amended are further ;iiiic~r~tled as follows : 
( a )  Delete from article lo?, the words “Article 107.‘’ 
( b )  Delete frorii article 108, the words “Article 108.” 
( c  J Ik l e t e  froni article 112,.the \vortls “Artic31e 112.” 
( ( 1 )  IhAlrte trorii iirticlc~ I l:$, the wortls ”AiTicle 113.” 
( e )  Lklete froni article 119, the wortls “Artic.li5 Il!).” 
( f j  iieletr from :irtic*le 120, the> ivords “.trticle 120.’’ 
These provisions :IS iinitBiitlctl I ie i~i i i  sliiill be coirstrurtl to have the s:iiire force, 

c.ffect, and applicability as  they i1ow have, but shall riot be knci\vii :is “AiTicles 
of War.” 

SIC(,. 7. ( a )  AU’L‘HORITY OF S,\v.\r,  ( )YKICE:I:S AIWFX LOSS O Y  VsssicL.--Wlien the 
crew of any nitral vessel or aiivlnft tirr separiitrtl froni their vessel or aircraft 
1)y I l i rwns  o1 its wreck, loss, or destruc:t ion, a11 the co!iirnancl and authority 
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giren to the officer of such vessel or aircraft shall remain in full force until such 
crelv shall be regrilarly discharged or reassigned by competent authority. 

force of marines is embarked on a naval vessel or vessels, as a separate organiza- 
tion, not a part of the authorized complement thereof, the authority and powers 
of the officers of such separate organizations of marines shall he the same a s  
though such organization were serving a t  a naval station on shore, but nothing 
lierein shall be construed as  impairing the paramount authority of the conimand- 
ing officer of any vessel over the vessel under his coniinancl and all persons em-. 
barked thereon. 

( c )  COMMANDFXS' DUTIES OF EXAMPLEI AND CORRECTION.-A~~ commauding offlcers 
and others in authority in the naval service are required to show in themselves 
a good esample of virtue, honor, patriotism, and subordination ; to be vigilant 
in inspecting the conduct of all persons who are  placed under their command; to 
guard against and suppress all dissolnte and immoral practices: and to correct, 
according to the laws and regulations of the Navy, all persons who are guilty of 
them ; arid to take all necessary and proper nieasures, under the laws, regulations, 
and customs of the naval service, to promote and safeguard the morale, the phy- 
sical well-being, and the general welfare of the ofticers and enlisted persolis under 
their coniniand or charge. 

( d )  DIVINE RmvIcE.-The commanders of vessels and naval activities to which 
chaplains are attached shall cause divine service to be performed on Sunday, 
whenever the weather and other circumstances allow it to be done; and i t  is 
earnestly recomnierided to all officers, seamen. antl others in the naval service 
diligently to attend at every performance of the worship of Almighty God. 

NEST ISEHA\'IOR.-A~~ persons in the Navy are enjoined to behave them- 
rrrei'ent and becoming manner during divine service. 

( b )  -4UTHORITY OF OFFICERS OF SEPAkATE ORQANIZATION OF MaRINEs.-when 8 

OATH OF ENLISTMENT 

' liri'scin who is enlisted in a n y  nrniwl force shall tiike tlie following 
itit)ii tit thr t h e  of his eliiistiuelit : "1, __________- -__ ,  do soleninly 

s\\'eer (01'  ;iffirm) that I will bear true faith arid allegiance to the United States 
of Ainerica; that I will serve them honestly and faithfully against all their 
eneniies whomsoever; and that I will obey the orders of the President of t he  
Vnited States ant1 the orders of the officers appointef!over me, accordiiig to regu- 
lations and the Unifo1.m Code of Military Justice." l h i s  oath a r  affirmation may 

taken beforr any officer. 

I<ICMOVAL OF C I V I L  SUlTS 

Sb:c. 9. When any ciril or criminal prosecution is coinriieiicetl ill any court of a 
State o f  the L'nited States against any member of the arniecl forces of the 
United States on account of any act done under (solor of his office or  status, or in  
respect to which he claims any right, title, or authority under any law of the 
L'nitetl States respecting the armed forces thereof, or uiider the law of war, such 
snit or I,rosevut,ion may a t  any time before the trial or iinal hearing thereof be 
removed for ti'ial into the district conrt of the United States in the district where 
the same is pending in the rnanner prescribed by law, antl the cause shall there- 
IIpoii be entered on the docket of such district court, which shall proceed as if the 
c*niise hat1 been originally rommenced therein and shall have full poiver to hear 
and tlrtei'mine said cause. 

DISMISSAL OF 0F'k'ICE:HS 

SEC. 10. S o  oflicer sh:ill bc tlismlssrd fi.oni t ~ n y  of the iLrnietl fowrs except by 
seritrnre of a general com't-uiarti:il, or in cc:niinntatioii tliei'eof, or, i i i  time of war, 
by order of the President ; but the I'res~dent iiIiiy at  any time drop from the rolls 
of ctriy rti.met1 force any officer who has heen absent without Stuthority from his 
plaw of duty for ii period of three months or niore, or  who, having been found 
guiity by tlie rivil authorities of any offense, is finally sentenced to conliiieiuent i n  
a Federal o r  State peiiitentiary or correctional institution. 

RE('. 11. Tile proviso of section 3 of the Act of April 9, 19W1 (S4 Stilt. 104, ch. 
1370), is ainended to read :is follows : 

"Prov ided ,  That such midshipman shall not be confined i n  a military o r  naval 
prison or elsewhere with men who hare  been convicted of crimes or misde- 
meanors ; and such finding and sentenve shall be subject to review i n  the manner 
presc8ril)ed for  general coiu*t-iiiartial cases." 
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SEC. 12. The following sections or parts thereof of the Revised Statutes or 
Statutes a t  Large are hereby repealed. Any rights or liabilities existing under 
such sections or parts thereof prior to the effective date of this Act shall not be 
affected by this repeal, and this Act shall not be effective to authorize tr ial  or 
punishment for any offense if such trial or punishment is barred by the provisions 
of existing law: 

( a )  Chapter I1 of the Act of June 4, 1920 (41 Stat. 759, 787-811, ch. 227),  as  
amended, except Articles of War 107, 108, 312, 113,119, and 120; 

( b )  Revised Statutes, 1228 through 1230 ; 
( c )  Act of January 19,1911 (36 Stat. 894, ch. 22) : 
( d )  Paragraph 2 of section 2 of the Act of March 4, 1015 (38 Stat. 1062, 1084, 

ch. 143) : 
( e )  Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16 

through 63, as amended : 
( f )  The provision of section 146i, Revised Statutes, which subjects officers 

retired from active service to the rules and articles for the government of the 
Navy and to trial by general court-martial : 

( g )  Section 2 of the Act of June 22, 1874 (18 Stat. 191, 192, ch. 392) ; 
( h )  The provision of the Act of March 3,1893 (27 Stat. 715, 716, ch. 212),  under 

the heading “Pay, Miscellaneous”, relating to the punishment for fraudulent 
enlistment and receipt of auy pay OP allowances thereunder ; 

( i )  Act of January 25,1895 (28 Stat. 639, ch. 4 5 ) ,  as amended, 
( j )  Provisions contained in the Act of March 2, 1895 (25 Stat. 825, 838, ch. 

186),  a s  amended, under the headiiiq ‘.Naval Academy”, relating to the power of 
the Secretary of the Nary to cunvene general courts-martial for the trial of naval 
cadets (t i t le changed to “midsliipnien” by Act of July 1,1002, 32 Stat. 6G2, 686, ch. 
1368), his power to approre proceetlings and execute sentences of such courts- 
martial, and the excpptionai provision relating to approval, confirmation, and 
carrying into effect of sentences of suspension and dismissal : 

( k )  Sections 1 through 12 and 15 through 17 of the Act of February 16, 1909 
(35 Stat. 621,623, ch. 131) : 

(1) The provision of the Act of August 29. l!W3 (39 Stat. .536, 573, ch. 417),  
under the heading “Hospital Corps”, niaking ofiicrrs iind enlisted men of the 
Medical Department of the Savy who are  servirie with a body of marines de- 
tached for service with the Army subject to the rules and Articles of War  while 
so serving ; 

( m )  The provisions in the Act of August 29, 1916 (39 Stat. 556, 586, ch. 417), 
under the heading “Administration of Justice” : 

( n )  Act of October 6,1917 (40 Stat. 393, ch. 93) : 
fn) Art of Anril2.1918 (40 Stat. 501. ch. 39) : 
~ - , -- -. - - .-= 
( p )  Act of April 25, 1935 (49 Stat. 161, ch. 81) ; 
(9)  The third proviso of section 6, title I, of the Naval Reserve Act of 1938 

( r )  Section 301. title 111. of the Naval Reserve Act of 1938 (52 Stat. 1175, 1180, 
(52 Stat. 1175, 1176, ch. 690) ; 

ch.‘690) : 
( s )  Act of March 22, 1943 (57 Stat. 41, ch. 18) : 
( t )  Act of April 9,1943 (57 Stat. 58, ch. 36) ; 
( u )  Sections 2, 3, 4, 6, and i of the Act of May 26, 19U6 (34 Stat. 200, 201, ch. 

2556) ; 
( v )  The provision of the Act of June 5,1920 (41 Stat. 874, 880, ch. 235),  under 

the heading “Coast Guard”, authorizing the trial of enlisted men in the Coast 
Guard by deck courts. 

Senator KEFAUVER. I am informed that a subcommittee of the House 
Armed Services Committee, of which Mr. Brooks is the chairman, 
has conducted extended hearings on an identical House bill, H. R. 
2498. Printed copies of these hearings are before each committee 
member. As a result of these hearings, numerous changes have been 
made in the reading of the bill, and Mr. Brooks has introduced a 
new bill, H. R. 4080, incorporating these changes. The House sub- 
committee is presenting H. R. 4080 to the ful l  House Armed Services 
Committee today. Copies of H. R. 4080 are before each committee 
member, and these copies have been marked up to show the amend- 
ments made to the original bill. 
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S. 857 was introduced a t  the request of Mr. Forrestal, after long 
The 

Prof. E. M. Morgan, Jr., professor of law, Harvard University. 
Mr. Gbrdon Gray, Assistant Secretary of the Army. 
Mr. W. John Kenney, Under Secretary of the Navy. 
Mr. E. M. Zuckert, Assistant Secretary of the Air  Force. 
Mr. F. E. Larkin, assistant general counsel to the Secretary of 

Defense. 
Today we are very happy to have as witnesses Professor Morgan 

and Mr. Larkin, the chairman and executive secretary of the com- 
mittee, respectively. 

Professor Morgan has given this entire matter a great deal of 
study, and was very helpful and instrumental in  the preparation 
of the departmental bill, S. 857, which we have before us today, and 
we appreciate greatly your coming down, Professor Morgan, to give 
the committee the benefit of your views and testimony. 

STATEMENT OF E. M. MORCIAN, JR., PROFESSOR OF LAW, RARVARD 
UNIVERSITY 

study by a committee appointed by him to study this problem. 
members of the committee that  drafted this bill are : 

We will be glad to  hear from you a t  this time. 

Mr. MORGAN. Thank you, Mr. Chairman. 
A t  the outset, I should like to state that  Secretary Johnson has 

authorized me to speak on behalf of the National Military Estab- 
lishment in su port of S. 857. As  you know, this bill was intro- 
duced in the Zongress before Mr. Johnson assumed his office, and 
it had the full support of Mr. Forrestal. Secretary Johnson concurs 
in Mr. Forrestal’s position and desires that your committee be informed 
that he fully supports the uniform code. 

I n  the hope of ettin before you in a short form the essential 

permission I will offer the statement for the record and t ry  to give 
a summary of what I think would be the important features of the 
bill that  would attract our attention most. 

Senator KEFALWER. &e will be glad to have you do that, Professor 
Morgan, and the statement will be inserted in the record a t  this point. 

(The prepared statement of Professor Morgan is as follows:) 
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features of the co % a  e, I ave prepared a statemect, but with your 

(Mr. Chairman and members of the committee.) 
At the outset, I vc.ould like to state that  Secretary Johnson has authorized 

rue to speak on behalf of the National Military Establishment in support of 
S .  857. As you know th is  bill was introduced in the Congress before Mr. 
Johnson assumed his office and it had the  full support of Mr. Forrestal. Secre- 
tary Johnson concurs in Mi,. Forrestal’s position and desires tha t  your coni- 
mittee he informed that he fully supports the uniform code. 

In the hope of putting before you in the shortest time the essential features 
of the code, I have prepared a statement. With your peimission I will offer this 
statement for the record and will paraphrase it for you. 

8.  8.57 which is the wiinterpart of H. R. 2498 on ~ l i ~ e l i  the H(JWP Armed 
Services has recently concluded hearings is the result of an intensive study 
of the present systems and practices of the several departments or branches of 
the military forces, of the complaints that  have been madc againsi both the 
structure and operation of the existing military tribunals. of the explanations 
and answers of the services to those complaints, of the various suggestions that 
have been made for modification or reform and of the arguments of representa- 
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tives of tlie services a s  to the practicxhility of each proposal. In  some instances 
we found helpful, information concerning the practices of foreign military 
establishments. Copies of data  compiled by the staff of the committee under 
the direction of Nr. Larkin, assistant general coiinsrl, Secretary of Defense, have 
been supplied for your use. 

As you know, the committee that  was  appointed by Secretary Forrestal  
consisted of dssistant Secretary of the Army, Gordon Gray ; Under Seue ta ry  
of the Savj-, John Kenney: arid Assistant SPcretary of the Air Force, Engene 
Zuckert. We, of course, found many 
problems of complexity in our study of tlie Articles of \Var and Articles for 

tion, function, and procedures in the two statutes. 
I t  was very gratifying to me t h a t  the committrr ucliievetl such a large degree 

of unanimity. There were only three issues on which there was not full agree- 
ment and  these issues were suhmitted to Secretary Forrestal and his decisions 
mere iiicorlwriitc~tl i i i  tlie (*o<Ie, 1 hc~lieve MI,.  h r k i n  h:is disc*ussrd th r  issues 
involved with you in executive session several months ago. A project of this 
kind, of necessity, represents the combined views of a number of people, and 
each and every participant partially compromised his views on a number of 
points. Therefore, the proposed code is not the product of one person, nor would 
it have al l  i ts  pwseiit provisions if written by one person or by one deparfnient. 

Our directive, which we endenwred to obey, was to create a code tha t  would 
he applicable to all the armed forces-Army, S a v y ,  Air Force, and  Coast 
Guard-a code that  would operate uniformly fnr the irriified Military Establish- 
ment. W e  have also tried to phrase the code in modern legislative language 
and to arrange i ts  prorisions in orderly sequence, so that  it mould be under- 
standable to laymen and to civilian lawyers a s  well a s  to men learned in military 
law. 

The code is  desi+ved to supersede ( a )  the  rlrticles of War including the amend- 
ments contained in the Selective Service Act of 1'948, (21) the Articles for  the Gov- 
ernment of the Navy, and ( c )  the Disci111iii:iry I ~ w s  of the Cowst Guard. . is you 
know, there  are at  present no separate articles governing the Air Force or t he  
Marine Corps. If passed, the code will be the sole statutory authority elubodying 
both the substantive and the procedural law gorerning military justice and its 
administration. There will be the same law and the same procedure governing 
al l  personnel in the armed services. That  this should be so is the settled convic- 
tim of most peoole, and I believe no argument is iiecessnry to demonstrate its 
validity. 

In the same way tha t  all persons in this country a re  subject to the smne Frd-  
era1 laws and triable by the same procedure in all  Federal courts, so i t  will be  
in the armed forces, The original tr ial  of an  accused will be in a court of his 
own service, except in certain circumstances where he is a memher of a force 
acting jointly with another. The departmental review will follow a similar 
course. But  the procedure before trial, a t  the tr ial ,  and on review will be the 
same as if the case had occurred in either of the other armed forces. The final 
review on the law will be made hy the same tribunal for all  the Departments of 
the Military' Establishment. The  objective is  to make certain not only that  
justice he done to the accused but that  there be no disparities between the 
services. A civilian lawyer will have no difliculty in conducting any case at  any 
stage of the proceeding. 

Inasmuch as a large portion of the code has  i ts  foundation in those two stntiites, 
in many instwices there is  very little that  is  new in the uriiforrn code except the 
language. There are  a number of provisions, however, which were riot heretofore 
contained in  either the Articlps of War  or the Articles for the Government of the 
S a v y  and to which you will prohtibly wish to give special considertition. By a 
brief summary of the contents of each par t  of the uniform code, startirig a t  the 
beginning, I can indicate to you those artieles which a re  incorporations of present 
provisions and practices, those which a re  incorporations of the amendment of 
las t  year to the Articles of War.  tint1 those articles which a re  new. 

Pa r t  I of the code concerns itself with zpneral provisions which a re  usually 
found i n  modern penal laws. This par t  contains, in addition to definitions, the 
general jurisdictional provisions of military law. There is  little in this par t  
whirh is entirely new. 

Article 4, however, is  a noteworthy change for the Brmy and Air Force in tha t  
i t  provides that,  in cases where an  officw is dismissed by the President without 
tr ial  a n d  in the event he is later exonerated, he may be restored to active duty. 
Article 6 extends to the Navy the jwovisions passed by the Congress at the last 
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session requiring assignments for duty of judge advocates and legal officers to 
be subject to the approval of the appropriate Judge Advocate General and requir- 
ing consultation by convening authorities with staff judge advocates or legal 
officers in matters relating to the administration of military justice. 

Par t  fI ,  which consists of articles 7 through 14, covers the general subject of 
apprehension and restraint. I t  is new only to the extent that the conflicting 
definitions of the terms used and the dif€erent processes have been simplified 
and made more orderly. Attention is drawn, speciflcally, to article 12, which 
continues the provision enacted by the Eightieth Congress in connection with con- 
finement of members of the armed forces with enemy prisoners. 

Part 111 consists of one article only-Article 15-which deals with nonjudicial 
punishment imposable by commanding officers. This is commonly called company 
punishment in the Army, and punishment a t  mast in the Navy. As ybu will 
notice, the article lists all the punishments now so imposable by both the Army 
and the Navy. The present practice of the Army differs from that of the Navy. 
The permitted punishiuents are different. The Army practice has been to impose 
less severe punishment and to give the accused an option to demand trial by court 
martial. The Navy has im1)osed somewhat iiiore severe penalties and has given 
the acvusea no option. This diversity in practice is due to two factors: (1) Men 
on shipboard are  necessarily in a different situation with reference to freedom 
of motion and availability of replacement than men in camp; ( 2 )  the punish- 
ment is iiiiposed ilt mast by the captain, and a summary court consists of a n  
infprior officer, while in the Army such an incongruity in rank between a com- 
mandine officer and a sumnary court would be virtually unknown. The com- 
mittee concluded that these factors justified a difference in treatment. Conse- 
quently article 13, first, subjects the imposition of these nonjudicial penalties 
to  complete regulation by the President, and, second, gives the secretary of each 
department discretionary power to put additional limitations upon them and to 
provide for a n  option to the accused to demand a court martial. One further 
provision of interest in this article is subdivision ( d )  which strengthens the 
present system of appeals from nonjudicial punishment and permits reviewng 
authorities not only to remit the unexecuted portion of punishment, but to restore 
rights adversely affected. 

Par t  IV in its article 16 creates three classes of courts martial-general, 
special, and summary. These correspond to the present courts in the Army. 
The special court martial under present Navy practice is called a summary 
court, and the summary court is called a deck court. The chief difference 
from the present Army provision is the requirement that a general court shall 
consist of a t  least five members and a law of3cer. 

Most of the articles consist of a rewording and revision of provisions found 
at present in both the Articles of War and the Articles for the Government 
of the Navy. Article 17, however, is new in that it provides reciprocal juris- 
diction of courts martial. By its terms, each armed force shall have court- 
martial jurisdiction over all persons subject to the uniform code. There is 
thus provided authority for any Army court martial to try either its own per- 
sonnel or the personnel of the Navy, the Air Force, or the Coast Guard. I t  is 
felt that this provision is necessary in the light of unification and by virtue of 
the tendency to have military operations undertaken by joint forces. Inasmuch 
as it is not possible a t  this time to forecast the different forms of joint opera- 
tion which will take place in the future, the exercise of the reciprocal jurisdic- 
tion of one armed force over the personnel of other services has been left to 
the regulations of the President. In this way a desirable flexibility is attained 
which will enable the President to prescribe the types of operations in which 
reciprocal jurisdiction will be exercised. 

Part V, which has to do with the appointment and composition of courts 
martial, includes articles 22 through 29. These fix the qualiticatioiis of the 
persons who may convene general, special, and summary courts, and the persons 
who may serve on courts martial. Article 25 provides for the service of enlisted 
men on courts which try enlisted men and follows the provision of Public Law 759 
of the Eightieth Congress. Article 26 and article 2'7 deserve special mention. 
The former, which provides for a law afecer on general courts martial, changes 
the practice of the Navy which has heretofore had no judge on its courts. It 
also changes the practice of the Army, which has had a law member, in that 
this official will now act solely as  a judge and not as  a member of the court, 
which becomes much like a civilian jury. The law officer will not retire with 
the court. 
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Article 27, which provides for the appointment of trial counsel and defense 
counsel, changes present Army and Navy law in that it makes i t  mandatory 
for each counsel before a general court martial to be either a judge advocate 
or a law specialist, or a person admitted to practice in the Federal or the highest 
court of a State, and to be certified by the Judge Advocate Qeneral a s  competent. 
Heretofore lawyers acted as  counsel only if they were found available by the 
convening authority. The committee believes that the provislons of these two 
articles will tend to make the general court martial a more independent tribunal 
staffed by competent and eficient lawyers. 

Par t  VI covers the provisions governing pretrial procedure and, in the main, 
the articles in this part follow present Army practice as  prescribed in the amend- 
ment of 1948. The Navy practice of pretrial investigation is less formal than that 
of thedrmy.  By the new provisions, both of them will be the same. 

Par t  VII, articles 36-54, covers trial procedure and follows closely the present 
Army and Navy practices. A good many of the provisions, however, now make 
uniform a number of minor differences which have heretofore existed. Article 
37 continues the provision passed by the Congress last year prohibiting unlawful 
influence on the actions of courts ninrtial. The cornillittee believed it most desir- 
able to continue this salutary prohibition, which will do much to eliminate 
so-called command control. Article 41, which provides one peremptory challenge 
of members of general and special courts, follows present Army practice, but 
changes Navy practice, which heretofore had no provision for peremptory chal- 
lenges. Another example of uniformity is found in article 51, which covers the 
question of voting and rulings. As set out by the provisions of the article, the 
law omcer now becomes more nearly an impartial judge in the manner of civilian 
courts. In addition to ruling on interlocutory questions of law during tbe course 
of the trial, the law o5cer is now required to instruct the court, on the record, 
before it retires as  to the elements of the offense and to charge the court on p r e  
sumption of innocence, reasonable doubt and burden of proof. In article 52, 
you will notice that the number of votes required for both conviction and sentence 
have been made uniform for all the services. 

Par t  VIII, articles 55-58, deals with sentences and has nothing now in it except 
an authorization to the respective Secretaries to make regulations for carrying 
into execution any sentence of confinement in any correctional or penal institu- 
tion under the control of the United States. This was drafted after consultation 
with the correctional branches of the services and its purpose is to make avail- 
able more adequate facilities for rehabilitation of offenders. 

Par t  IX, article 50-78, provides for the appellate review of court-martial cases. 
I t  makes a number of innovations in which I am sure you will be interested. 
When the committee considered the whole subject of appellate review, it found 
that the present procedures of the Army and Navy differed widely. The Army 
system is exceedingly complex. To the review by the convening authority and 
the board of review, further review was added last year by Congress by a judicial 
council composed of three general omcers. The course of review for several types 
of cases is painstakingly spelled out in the Articles of War by reference to and in 
conjunction with the respective functions of approving and confirming authori- 
ties, and is dimcult for the uninitiated to diagram or understand, In study- 
this system, the Navy felt that  it was wholly impracticable for its operations. 
The Navy system of review, on the other hand, is fa r  more informal and, in 
the main, rests ultimately with the Secretary of the Navy. I t  provides a review 
by the convening ahthority, a review in the ofice of the Judge Advocate General, 
and an additional review on sentence by the Bureau of Personnel and by R 
sentence review board. T-he action of all these agencies, however, is advisory 
only. The Army thought this system unsuited to its needs. The committee felt 
obliged to devise a system that would be useful and practical for all services, and 
would be consonant with the plan of unification. 

I n  essence, the appellate review proposed in the Uniform Code is as  follows: 
There is an initial review by the convening authority covering law, facts, credi- 
bility of witnesses and a review of the sentence. In this respect, it is in all 
essentials the same as the flrst review provided a t  the present time by both the 
Army and the Navy. Insofar as  the convening authority has al3rmed a finding 
or sentence against the accused, a review' is provided by a board of review in 
the Offlce of the Judge Advocate General of the Department of which accused 
is a member. This board of review is a counterpart of the present board of 
review of the -4r111S. As the amendment of 1948 provides, it reviews the record 
of the trial for law, facts, and sentence. To this extent, the Navy system ie 
changed. Following this review, there is a review for ei'rors of law by a single 
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Judtcial Council, coinposed of three civilians. It is apparent that such a 
tribunal is necessary to insure uniformity of interpretation and admiiiistration 
throughout the armed services. Moreover, it is consistent with the principle 
of civilian control of the armed forces that a court of Anal appeal on the law 
should be composed of civilians. With your permission I will not stop to spell 
out further the many details of this systeiu, I should prefer to postpone fur- 
ther explanation of it until you take it up formally and in detail. At that time, 
we can show you some charts of this system and its comparison to the present 
Army and Navy systems. They will, I think, help you to visualize the whole 
problem. 

Part  IX also provides in article 70 for appellate counsel to assure that the 
parties will be adequately reI1resented before the boards of i’eview and the 
Judicial Council. They shall be appointed by the Judge Advocates General 
with provision for the accused to have his own counsel. Article 72 provides 
for a hearing before the suspension of a serious sentence can be vacated. Both 
of these articles are new. 

Par t  X covers punitive articles. In the main, the present punitive articles of 
the Articles of War and the Articles for the Government of the Navy are re- 
tained. There are, however, several interesting features of the present puni- 
tive articles. In the flrst place, we have set forth some general provisions 
normally found in modern penal laws and not heretofore contained in the 
Articles of War or the Articles for the Government of the Sayy.  These cover 
the deflnitions of a “principal,” “an accessory after the fact,” “attempts to com- 
mit crimes,” “conspiracies” and “solicitations.” 

You will notice as  j o u  study the punitive articles that we have consolidated 
a number of them in the same fashion as  we have consolidated a number of 
other provisions throughout the rest of the code. An example of this is the 
crime of desertion, which is now contained in article 85. The same material was 
heretofore found in Articles of War 28 and 58 and in Articles for the Govern- 
ment of the Navy 10,4 (par. 6), and 8 (par. 21) .  

I n  addition, we have made speciflc several offenses which were previously 
punishable under the general articles. One of them we designated as  “missing 
movement,” which is contained in article 87. This is an aggravated type of 
absence without leave and is  designed to meet conditions encountered in 
World War 11. The experience of World War I1 indicates that a large number 
of military personnel who were legitimately on leave or who left without per- 
mission returned after their unit or ship had moved or sailed. This misconduct 
caused so much trouble that i t  was felt necessary to make it a subject of a 
specific article. Article 105, entitled “Misconduct as Prisoner,” is also new and 
provides for punishment of anyone subject to the code, who while in the hands 
of the enemy in time of war, either for the purpose of securing favorable treat- 
ment for himself or while in a position of authority, mistreats others who are  
conflned with him. You will recall that a number of instances of this type came 
to light after the war. They justify the enactment of this speciflc offense. 

The last part, namely 1)art XI, contains a number of miscellnneous articles 
such a s  those regulating the procedure before courts of inquiry, those providing 
for authority to administer oaths, and for complaints against superiors, and 
for  redress for damage done to private property by members of the armed forcea 

One important concern of the committee throughout i ts  deliherations was 
the position of military command in the court-martial system. gecretary 
Porrestal, in his precept to the committee, instructed us to  draft a uniform 
code, to be uniform in substance and uniform in interpretation and construc- 
tion, which wonld protect the rights of persons subject to the code without undue 
interference with appropriate military functions. It was recognized from the 
beginning by the committee that a systein of military justice which was only an 
instrumentality of the commander was a s  abhorrent as  a system administered 
entirely by a civilian criminal court was impractical. We had before us, as I 
have told you, studies made by various committees in the past and also the testi- 
mony presented to this committee in the last Congress. We were aware of the  
criticisms which had been made against the court-martial system and the 
defenses that have been put forward in its behalf. 

We were convinced that a Code of Military Justice cannot ignore the milftary 
circumstances under which it must operate but we were equally determined that  
i t  must be designed to administer justice. We, therefore, aimed a t  providing 
functions for command and appropriate procedures for the administration or 
justice. We have (lone our best to strike a fair balance, and believe that  we have 
given appropriate recognition of each factor. Because of the military nature 
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of courts martial, we have left the convening of the courts, the reference of 
the charges, and the appointment of members to the commander. For the same 
reason, we have preserved the initial review o f  the hndings and the sentence 
by the commander. Having done this, we examined mays and means of 
restricting the commander to his legitimate functions. We hare  tried to prevent 
courts martial from being an instrumentality and agency to express the will of 
the commander. To make the action of courts martial and the procedure for 
review free from his influence we have set up an impartial judge for the court 
martial, made it mandatory that lawyers represent the parties in the general 
court-martial cases, required the commander to consult before and after trial 
with hif staff judge advocate or law specialist, and prohihited him from either 
censuring or reprimanding the court. We have set up a system which resembles 
the independent civilian court, but we have placed it within the framework Of 
military operations. 

At the trial and i n  the review of facts the men who function ar, counsel, trial 
judge and internietliate appellate judges will be skilled in lam and in military 
matters. They will be independent of command and subject to a supreme civil- 
ian tribunal on questions of law. 

I ani aware that there are  many srhools of thought on tiiilitat'g jwtice, ranging 
all the wag from those who sponsor complete military control, to those who sup- 
port a complete absence of military participation. I do not believe either of these 
extremes represents the proper solution. 

In closing my formal remarks, I wonld like to state ngain that I strongly s u p  
port the uniform code and urge its approval by the Congress. 

The code as submitted is not exactly what any one of u s  woiild hare drawn had 
he been alone and starting without precedent. Nan> of thr provisions on which 
there was unanimity were compromise-. I support r i l l  these unanimous decisions, 
and I also support the decisions made by Secretary Forrestal. 

If you have any questions on any of the artivles, I shall be glad to try to answer 
them. 

Mr. MORGAN. As you probably know. this uniform code is a code 
for the three services, the Army, the Navy, and the Air Force, and it 
takes the place of the Articles of War, the Articles for the Government 
of the Navy, and the Disciplinarian Laws of the Coast Guard. 

The Marine Corps, as you also know, had no sepaarte articles, they 
were a part of the Navy ; and as you know, also, the Air Force, up to  
this time, had no separate articles of war. They were governed by the 
same articles of war. as the Army. 

The Navy, however, had a distinct code called the Articles for the 
Government of the Navy, and the procedure was somewhat different 
from the procedure in the Army. The provisions were somewhat 
different. 

You probably are aware of the study which we made. You will see 
the material which was prepared by the working group, which took 
each article of war, and then for each article of war followed that by 
the corresponding provision of the Articles for the Government of 
the Navy ; and, also any difference in the Coast Guard provisions. 

Furthermore, all the amendments that have been made by the Elston 
bill of the last Congress, and all the suggestions that  have been made 
or changes by the various investigating groups that had investigated 
the operation of military justice durinbthis  past war-the working 
group then under the supervision of r Larkin considered every 
one of those matters, and considered the differences and had repre- 
sentatives of the legal departments of the various services there, to  
trv to iron out any differences existing, and to see what kind, if any, 
of' agreement conld be reached. 

As R resiilt of those working group conferences, some of which I 
p:irticipated in, but all of which Mr. Larkin superintended and fol- 
lowed very closely, there woiild be a draf t  of a provision made, and 
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that di-aft would be submitted first to me, and then to the whole 
committee. 

Senator KEFAUVER. Professor Morgan, this is Senator Saltonstall. 
(Senator Saltonstall resunied his seat a t  the committee table.) 
BIr. MORGAN. As I was sayin 

Senator KEFAUVER. Excuse me just a second. 
(There was discussion off the record.) 
Senator KEFAUVER. A411 right, Professor Morgan. 
Mr. MORGAN. Very frequently the changes tvould be suogested and 

the matters sent back for  redrafting. Then, the r e d r d t  would be 
considered until we finally got the particular article in the form in 
which it satisfied the whole committee, or a t  any rate, in the form 
which the committee was willing to  accept. 

When we finally drafted the code, article by article, in that way, 
then we want over the code as a whole; so, I can assure you, Mr. 
Chairman, that we considered thoroughly every article in the pro- 
posed bill, and I am not saying of course that we were unanimous 
on all these things, but there was a remarkable degree of unanimity. 

There were two or three points on which we had a division of opin- 
ion, and they were submitted to Secretary Forrestal, and Secretary 
Forrestal ninde the determination, and of course as  you may imagine, 
a number of the provisions which we submitted were the result of 
compromise. after long discussion. 

You might expect that sort of thin with an outsider like me coming 
in, ~ h o  had certain ideas about mifitary justice, and some of them 
:I hand-over of World War I. 

Senator SALTONSTALL. Off the record, please. 
(There was discussjon off the record.) 
Mr. MORGAN. Now, if this code is adopted, we will have the same 

procedure and the same substance governing all the services, and with 
a final authority as to  the law, which is xn authority for  all three-e 
single, final authorit , 

might say an accusation and a trial-it will give you an idea of 
the system that the bill sets up. 

First, the charges which are made against the accused have to  be 
sworn to by a person, subject to military law. Then, there must be 
a preliminary investigation, and a t  that  preliminary investigation 
the accused is entitled to  be present and to cross-examine all avail- 
able witnesses, and he has a right to be represented by counsel. 

The committee of the House added a provision that he had to  be 
informed also that he had a right to be represented by counsel. 

When the investigation is completed, if i t  is to be used as a basis 
for a trial. the investigation goes to  the convening authority. The 
convening authority must consult with his staff judge advocate before 
he orders a trial. It does not mean that  he must necessarily fallow 
the advice of the staff judge advocate. H e  may disagree with him, 
hiit lie has  to  take the staff judge advocate’s advice before he orders 
it for  trial, and has to  be convinced that ah offense has been com- 
mitted, and that, there is a good case against the accused on the evi- 
dence that is indicated, although i t  may not be fully set forth in the 
investigation. 

the draf t  would be submitted to the 
whole committee and thorough Y’ y discussed, and very frequently- 

I think perhaps i P I go through the procedure for a trial, and-I 

8!loxc(l; 0 50- ;!I 
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The court, and I talk now about the general court, is composed 
of not fewer than five officers aiid a law officer. If an  enlisted man 
is the accused, he has the right to  demand to Iiave a t  least one-third 
of the court enlisted men. The law niembcr must be a man who is 
admitted to  practice in the highest courat of a State, or in  the Federal 
courts, so he has to be a lawyer. H e  is iiot a member of the court in the 
sense that  he is one of the five who passes upon the guilt or innocence 
of the accused. 

There must be appointed trial couiisel and defense counsel for each 
general court, and  the tr ial  counsel and defeiise counsel must be either 
members of the Judge Advocate General‘s office, or its equivalent in  
the Navy, the legal specialist, or a ineniber of the bar, and he must 
be appi-o~et l  t)? the .Jiitlge a\dvocate (Xeiiewl i i ~  twiiipetent t o  perforni 
tha t  particular job, just ns the l+~v nieiiiber ~iiust  be approved by tlie 
judge advocate as competent to act as the law officer, r j ther  than law 
membe r. 

Now, the l a w  officer really acts like a judge. A t  the trial, the accused 
is entitled to  one peremptory challenge. Heretofore, the Kavy never 
had a peremptory challenge. The A \ ~ , i ~ ~ y  hits Itad a peremptory chal- 
lenge, as I remember, since 1921, under the Chamberlnin bill. There 
may be any ntiinber of challenges for cause. There is no limit on that. 

Now, these challenges for came nre decided by the court, and if 
there is a tie vote in the court on :t challenge for cause, the challenged 
person j s  disqualified. 

For  procedure anti eviderice- 
Senator KF.F.\U\.ER. Professor hlorgiill, before you get t o  that,  how 

is tlie court selected uii(ler this bill? 
Mr. MORGAS. The court is selected by the convening authority, and 

there is a group of articles which provitle !\.ha may convene courts 
martial. It is not essentially different fi-oln the present system. 

I see what you have in mind. I think. Mr. C1i:tirnian. If I may 
postpone my remarks on the questioii of conimancl control, I could 
outline the set-up to  you, and tlien tell the functions of the different 
persons; in  fact you see what I am trying to  e1nph:isize now, is that  a t  
the trial of a general couit mal-tial, the people who :ire really in con- 
trol  are lqwyers, legally traiiietl people. That  has not had to be the 
case in the past. 

1here  was a provisioii tliat they slioiiltl he lawyers if available, but 
tha t  “if available’! lvils it way out, aiicI.vei*y frequently, if not generally, 
they were iiot “avnilable“ and-off the record. 

(‘There \IW discussion off the recortl.) 
Mr. MOI~GAN. ‘l‘he pro(:e(Iure ant1 evidence, rules governing pro- 

cedure and evitlenre. iiiay be presscribed by tlie President. but they 
must not be c:oiitiai.y to tlie Fc?tler:Ll Rilles of Criniinal l’rocedllre, 
ant1 must coiif~riii, ils filr :is possit)lt!, to the rilles that  w e  in effect 
in the district courts of the TJnitetl Ftntes. 

Sow. a t  the trial, the rules on iiiterlocutory motions are rnntle by 
tlir law officcr vi110 acts :ts it j u t l p :  a i i ( l  tlie only intrrlocutory motions 
on which his rriling is not final, so far as that  court is concerned, 
are mi rrrol ioiis f o r  a n  ncsquitt:tl, a r l i i . w t ( v 1  \-ci~lict as it \voul(l be nt 
C0111~1011 l i ~ w  i n  tlie civil side; : i i i t l  ii iiiotion to practiciilly acquit on 
t 11 e groi i ri (1 s of i r isan i ty . 

I .  
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Of course, a t  common law. or under common law, you know the 
judge would direct a verdict if there was no evidence sufficient to sup- 
port the findings, but me don‘t giye this law officer that much authority, 
and I think you will see why, on the basis of the review that is provided. 

When the evidence is in and before the court retires. the law officer 
charges the members as a jury is charged. H e  must charge the court 
on the elements of the offense, on the burden of proof, and the pre- 
sumption of innocence. H e  must cover a t  least t h e e  points so tha t  
he ticts like a judge, and the court is in fact. just like a p r y .  

On the findings, and I may say that  the law officer does not retire 
with the court, but after the court has made up its niind on findings, 
they may call in the law officer to  put thobe findings in proper shape; 
but whatever goes on at that conference must be included in the 
record of the trial, so that if he goes back for that purpose, he has to 
take the reporter with him so t h a t  yon get a verbtitiin report of that. 
,4 finding of guilty of an offense punish:ible by death must be 

unanimous, and other offenses niny be found by a two-thirds vote. 
On the sentence, a sentence of death requires unanimity ; a sentence 
for 10 years or more in confinement requires a three-fourths vote; 
and, on the others a two-thirds vote. That  is uniform. now, for all 
the services. It wasn’t before, and all voting must be by secret 
b a 11 o t . 

That  was introduced, as you probably remember. to begin with in 
the Ch~mberlnin .4ct. 

The first review, when the record is niacle 1111-tlie 1:rst review of 
the case is made by the coiiveiiiiig authority. He  must submit the 
record to his staff judge advocate. and the staff‘ judge advocate must 
write an opinion on i t  and that opinion becomes a part of the record, 
or, it goes with the record. 

Tlie conrcuiiip authority may take any action which favors the 
accused. He  cannot take action which would increase the penalty or 
require a reconsideration of a matter which would be tigainst the  
interest of the accused. H e  has full clemency power, so that  he can 
do what the Army usually calls “bust” the case. if he vants  to  a t  tha t  
particular stage. 

Insofar as he approves as sentence, then the record goes to the  
board of review of the appropriate Judge Advocate General’s office, 
the Judge Advocate General and whichever one of the particular 
services may be involved, that  is, the Air Corps, the Navy 01 the  
Army. 

Senator SALTONSTALL. Professor, who has the right to “bust” the 
case, as 011 say? 

That is, he is the purely military man. He  may have no legal training 
:Lt all. His staff judge advocate will usually liave legal training and 
he has to risk the advice of the staff judge advocate. There a am, he  
does not have to fcllow the advice, but the advice of the sta 8 judge 
tidvocste becomes a par t  of the record so that it will thereafter g o  
np with the record. 

I n  each Judge Advocate General’s office there is set up a board of 
review which is composed of a t  least three officers- 

Senator KEFAUVER. Professor Morgan, will the court in every case 
be officers in the same branch of the service, or men in the same branch 
of the service? 

MI*. 3 9 &,.IN. The convening aiithority, the man that  convenes it. 
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Mr. MORGAN. Normally, yes; but, there is a provision for  reciprocal 
jurisdiction. The President is authorized to  make regulations for 
that, to take care of joint operations. Yon see, there are a great 
many cases where the Army, the Kavy, and the Air Force cooperate, 
and if the situation is such that  i t  would be manifestly convenient to 
try, for  example. an Air Force officer by a n  Arniy court niartial, and 
so forth, or b a Navy court martial, he could be tried under regu- 

We thought there would be too many varying situations for IIS to 
try to set oiit in legislation the p:irticul:ir sort of instances where that 
would be proper, but now, suppose that a n  Ariny court niartial does 
find a Navy man guilty The convening authority of course mould 
have the power to bust it, but it would go up to the departniental 
review board in his own service. It would go to the Judge ,\dvocate 
General in the Navy. if i t  were a Navy nian wlio was accused, and 
who had been convicted. 

lations issued i y the President. 

Does that ansewer your question ? 
Seantor KEF.IUVER. Yes. 
&fay I ask at  this point, was there any difference of opinion on the 

part of the committee or esteiisive discussion as to whether each service 
should have its ou-n reviewing section ? 

Mr. XORGAX. KO; the committee was u~iiiiiinions 011 that. so fa r  as 
the board of review is concerned. 

The notion was tl iat  each service would kiiow more about the cus- 
toms of the service, :tiid all that sort of tliing, a n d  that the Judge 
Advocate General of thnt pnrticular service w o i i l ~ l  be tlie n u n  that 
would be most competent to handle that thing froni the point of view 
of this board of review, because the board of review, now, has very 
extensive po~vers. I t  may review law, facts, and practically, sentences ; 
because the pro~is ions stipulate that the board of review shall affirni 
only so much of tlie sentence as i t  finds to be justified by the whole 
record. It gives the board of review, as the Elston bill did, the power 
to  review facts, law and sentence, and to judge the credibility of wit- 
nesses and to make new findings which, insofar as they may be in 
favor of the accused-they cannot increase anything that was done in 
the sentence or  by the sentence which is being reviewed. 

Senator KEFAUVER. Does the Marine Corps have separate reviewing 
officials ? 

Mr. MORGAN. I beg pardon ? 
Senator KEFAUVER. Is the Marine Corps reviewed by the Navy 

Judge Advocate General 1 
MY. MORGAN. That  is the Kavy, i t  is part of the Navy during war, 

and is made a part of tlie Navy now, by the National Defense Act, 
as I understand. 

Senator SALTONYTALC. It always has been. 
Mr. LARHIN. Yes, but sometimes i t  was under the jurisdiction of the 

Mr. MORGAN. That  is right. The Marine Corps didn't ike it, but 
Army when i t  was serving with the Army. 

that is true. 
Senator SALTONSTALL. That  is tlie ,final review of facts? 
Rlr. MORGAN. That  is the final review of facts; yes, sir. 
Senator KEFAUVER. Can a sentence be iiicreased by the 

board ? 
reviewing 
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Mr. MORGAN. It can be decreased, but not increased. 
Now, when the board of review determines what should be done, 

the Judge .itlvocate (;enera1 has to  send the case back to  the convening 
authority nit l i  directions to take the actions which the board of review 
says should be taken. 

The ,Judge Advocate General has 110 power to  disapprove a finding 
of the board of review. H e  does have power, however, to  ask that  
the case go to what we call the Judicial Council. but which the House 
bill calls, milch more accurately, the Coiirt of Military Appeals. 

Now. this liind of review takes place for every sentence for a year or 
inore, every sentence, every case where tlie penalty or  sentence is :IS 
severe as a pear’s confinement or more. or where a dishonorable dis- 
c h i r p  or  bad cvndiict discharge is imposed. 

At the top, is the Coiiit of Militaiy Appeals, or Judicial Council, 
w i t h  power to  review on matters of law. This court is composed of 
civiIi:ms, three civilians \vho have to be lawyers, members of the bar 
of a coiirt of the highest court in a State, or  the Federal coiirts, 
appointed by the President during good behavior, aiid receive the 
emoluments iind so forth of a judge of the circuit court of appeals. 

Senator SALTOS~TALT,. Mr. Chairman, niay I ask : 
Why do JOU have them sit “for good behavior”? Why would it 

not be h t t e r  to  hnve :I teim of years 1 
JIr, ?,IC I:(; 1s. Keil .  111: i iotioii  Senator-of course, that is the notion 

oi‘ tlle H o ~ i i r  coiiiiiiittee. Our coiiiiiiitiee, frankly, was in dispute on 
this. 

Whnt the Hoiise coininittee did is wh:it I personally think ought 
t o  be done. I tliink they ought to be put squarely on the same basis 
:is circuit court of appeals for the United States. 

Senator S,\r TOSSTALL. That is, for good behavior ? 
Mr. J~oRG.\N.  For  life, during good behavior. 
Senator SALTOSSTALL. My only thought wras. this is a new type 

of court, an experimental thing to  a certain extent, aiid the first men 
you put on it may not be the ones tha t  would be so qualified. On  
the other hand, if you have got it for  a term of years, you will 
never get i t  for good behavior. 

Air. MORGIS. That  is right. 
Senator I i ~ x a u v ~ n .  Did you say the Hoiise changed the 

recommeiitlat ions ? 
Mr. MoI~c.\N. Do you want the inside of this whole business? 
Senator SALTONSTALL. You have reporters here, you want to  remeni- 

Mr. MORQAN. This is off the record. 
(There followed discussion off the record.) 
Mr. MORGAN. I don’t want t o  do anything that  appears to violate 

any of the confidence of the committee, and I don’t want to represent 
the committee, I no longer represent the committee, I ani represent- 
ing the Secretary of Defense. The committee is practically 
tliicliarged. 

Do yoii want the history of the matter? 
When it got to  the Secretary of Defense and conference with the 

Rnreitn of the Budget, tlie point was made that  the appointnient ought 
to be made by the President, confiriiietl by the Senate, and it’ ought 
to  bc just like a circuit court of appeals judge. and Mr. Forrestal 

her th:it. 
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agreed with that aiid that  is the way the bill came to  the House, and  
the appointment was to  be by the President, but he did not insert 
the ternis or anyhiiig of that  sort, although the talk was that it ought 
to be like a circuit court of a p  eals judge. 

Saltonstall, in the committee. 
Senator SALTONSTALL. The chief difference as to whether or not 

there should be a judicial conference? 
Mr. M O R ~ A X .  First, there should be a Judicial Council, and the vote 

of the committee, committee of four,, was three to one on that, and 
Secretary Forrestal went with the inajority, you see. 

The  committee did not consider fully the question of what sliould 
be the case if the President were to  appoint. 

Senator SALTONSTAU. Am I not right, Professor, on all this code, 
the big est difference of opinion comes on this question on whether 
or  not &ere should be a Judicial Council ? 

A h .  MORGAN. That  is right : on a Court of Military Appeals. That  
is  the chief difference. There rvas some difference as to whether o r  
not there should be enlisted men on the court. 

Seiiator S.IL1'ONsrALL. I n  other words, the qiiestion was whether, 
in a Code of Military Justice, there should be a final decision left in 
civilians on the errors of law? 

Mr. MORGAN. Yes; on errors of 1aTT. We all agreed that  fact ought 
to  end with the Board of Review in the Judge ,idvocate General's 
office. We  all agreed on that. nnd -i-re thought that was a wise thing, 
because in hniidliiig these questions of fact, ,particularly. the military 
men will be much more acquninted with the situation than the ordinary 
civilian would be. 

Sow, you will note, however. that  there is n provision that  the 
Board of Review may consist of officeims or civilians, aiid that  was 
put in  because the Coast Guard said. particularly in time of peace 
they had in their reviewing office some trained lawyers that very 
frequently they mi h t  want to  use on the Board of Review. The  

cases, although in time of war they all agreed that  practically all 
those people would probably be commissioned officers. 

I n  this Court of Military Review there is an automatic appeal 
to tha t  board, and an automatic review in all cases of death, or all 
cases affecting a general officer. 

Furthermore, the J u d  e Advocate General can send any decision 

Senator SALTONSTALL. Dr. Morgan, if you will excuse nie-Mr. 
Sin*, while we are considering this, it just flashes through my mind, 
this code certain1 ought to be brought in line with this bill we are 

to tin executive department, if i t  comes to  that ttt all. 
Pi-ofessor, we have another bill hefore this committee changing the 

statiite which. if enacted into law, would cli:+npe the status, and we 
woiild only have one executive department. I dou't know whether. 
that would apply here or not. 
M r .  LARKIN. We considei*ed it briefly, Senator. 
It is'onr opinion that  the way this code is drafted, it would apply 

crith the present organization of the National Military Establish- 

So, that is the point on whic Yl there was the chief difference, Senator 

Navy also indicate f that  i t  might be willing to  do that  in unusual 

of-a Board of Review to t f ie Court of Military Appeals. 

considering now. t 'i lese chaiiges about a military department as opposed 
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liient, or with the changes that are contemplated; so, I do not think 
i t  would be inconsistent with the present or proposed provisions, 
and we didn't t ry  to forecast or speculate what the new system 
might be. 

Senator SALTONSTALL. 'I'liat just flashed through my mind. 
Mr. LAREIN. We have been conscious possibly and have screened 

the bill. 
I would be happy to go over the bill with Mr. Siins and look at  it 

again, but I think there are no provisions in it which would be inopera- 
tive, or incoiisistent with the proposed change. 

Mr. MORGAN. Possibly you niipht have some titles to change, or 
something like that. 

Mr. LARXIX. I think that as it is presently set up, it makes no 
difference whether i t  applies to an executive department or not. 

Mr. MORGAX. On the sentences other than death, or those affecting 
a general officer, and where the Jutlge Advocate General does not 
ask to  have the case reviewed, it will be reviewed on petition of the 
acciised, which is like a petition of certiorari, if the accused can show 
good cause why it should be reviewed for questions of law. 

There is set u p  also in the Office of the Judge Advocate General, 
Government appellate coiinsel and defense a pellate counsel, and 

must appear before the boards of review, or the Court of Military 
Appeals in behalf of the defense, a t  the request of the accused, if the 
accused requests it, or if the t-nited States, that is. the prosecution 
is represented by counsel, and in all the cases where the Judoe hdvo-  
cate General requests the record to be reviewed by the eour t  of 
Military Appeals. 

There still remains, of course. in the several secretaries and the 
President, the power of clemencg. I n  cases where there is a sentence 
for less than a year, you hare the sime kind of review provided in the 
Jndge Advomte General's office. which is now provided-that the 
record is reviewed by n single officer; but, i t  is provided now that. 
by the bill, if the single officer finds any error in the record! prejudicial 
error, then there shall be a revien- by the board of review just the 
same as in the cases of the more serious offenses. 

On the question of restriction of coi:imand control, we felt that 
when the board of review in the Office of the Judge A4dvocate General, 
which is so far  removed from any control of the convenin authority, 
had power to handle law, fact nnd sentence. that that ekninated a 
great part of the evils of coininand control. We also included a 
prohibition which was put in the Elston bill against any censure or 
attempt at influence by the convening authority, upon members of the 
court, or any af the persons who were coniiected with the adminis- 
tration of justice, and make it a military offense for anybody to  
attempt to use improper influence with members of the court or with 
the reviewing authority. 

Senator SALTOXSTALL. Let me ask you a question that niny show 
great ignorance. but I wonl(1 be interested to know : 

Wonld the judicial comncil be entitled to consider, as R question of 
law. that the sentence was excessive. or-is that a question of fact ? 

Mr. MORGAN. It would be. I suppose, if the sentence \vas so es- 
cessive that  they could say it was outside of all discretion. I suppose 

these men must be qualified lawyers, and the de F ense appellate counsel 
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the  court might say that  that  would be a uestion of law;  but, you see 

excessive, the board of review would reduce it. 
You mean, would that  be a question of law ! 
Senator SALTONSTALL. Yes. 
Mr. MORQAN. You know, as  well as I do on that, that  that  would 

be a very close question. It would hare to  be extremely excessive. 
Senator SALTONSTALL. Why that  popped into my mind was that 

if you are going to  have a judicial council coniposecl entirely of civil- 
ians, after going all through the military channels to  make sure that 
everything is fair ,  and tha t  the accused has had as fa i r  a process as 
possible, I was wondering why they should not consider the facts, 
as well as the law? 

Mr. MORGAN. We thought that  first, in allnost every case, the board 
of review would take care of any exceRsive sentence: and. second, that  
the secretaries, and usually this nieiiiis a particular under secretary 
who is a civilian, would doubtless exercise his clemency if the sentence 
was too severe; of course. if the sentence was one that  was not author- 
ized-you understand, although practically all the penal articles 
say that the sentence shall be such as a court martial iiiay adjudge- 
the President does, as a matter of fact. put limits by regulntioii upon 
the sentence for specific offenses. 

I linon-. I tliiiilc I know w h i t  yo11 1i:iT.tl ill i i i i i i t l .  JIo.;t of the diq- 
content, both after World War  I and World War. 11, has been with 
excessive sentences, rather than with the fact of guilt or innocence. 

I happened to sit on the clemency board after World W a r  I for 
6 weeks, and I happen to  remember we remitted 18,000 in 6 weeks. 

As a matter of fact, there has been, after each war, a Board of 
Review . 

Mr. Larkin was vice president of a special board passing on cases 
in the Navy, and they were remitting a lot of excessive sentences. 

Senator SALTONSTALL. Excuse me for  interrupting. Perhaps you 
had better finish your procedure first. 

Mr. MORGAN. On the question of elimination of conimaiid control, 
we have thought i t  was well enough to leave with the convening 
authority a t  present the appointment of the court and the officers as 
long as you have this kind of a review, and as long as you have lawyers 
in  control of the trial, and a rohibition against any attempt to  

plaint about the so-called skin letters that  went out, and so forth. 
T h a t  is all  especially rohibited in article 98 of the new code. We 

h-ow, that completes my review of the system, and if you desire. I 
can give you briefly a summary of the different parts of the code. 
We  divide it into 11 parts, as a matter of fact. We not only tried to 
make the code uniform, but we also tried to put i t  in modern legislative 
language. 

The  first part of i t  has only two articles in it that  are probably worth 
noting, article 4 providing that an officer dismissed by the resident 
without trial, may, under circumstances after exoneration by trial, be 
restored to active duty. 

We also put  in there the provision that the Elston bill embodied, 
namely. that  the assignments of judge advocates and legal officers 
should be subject to  the approval of the Judge Advocate General. 

the  board of review would probably catc P i that. If the sentence was 

influence them unduly. You pro ! ably know, Senator. about the com- 

make that  a military o H ense. 
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Par t  2 just includes the matter for apprehension, restraint and con- 
finement, and includes tlie Elston bill’s provision that there shall be 
110 confinement of n soldier or officer with enemy prisoners, or in con- 
tact with eneniy.prisoners, or in contact with foreign nationals. 

Par t  3, which has to do with punishment, the Army calls it com- 
1)any punishnient and the Savy calls i t  “at the mast.” That is, non- 
judicial punishment. There was a place where we felt that  YOU 
might, by remlation, have sonie differences bet,ween tlie Army and 
the Savy.  $e did provide that in each case there should be an ikppeal 
to the next superior officer and then we provided t‘liat the Secretary 
niiglit put further restrictions on tlie company punishment, or the 
m::st punisliment by regulation arid tliey riiiglit provide for a refusal 
of the accused to take nonjudicial punishment and ask for a trial by a 
summary court. 

Article 4 just sets up the three courts martial, the general, the 
special, arid tine summary. I n  the Navy, before this bill, the three 
courts were geiieral, summary, and deck courts. Kow, we have 
changed the name of deck court to summary court, and changed the 
name of tlie summary court to a special court, so you have the same 
set-up; and, as I explained it to the chairman, there is a provision 
for reciprocal jurisdiction. 

The fifth part relates to the appointment and composition of the 
court martial. The new part is, of course, the mandatory provision 
fcr the law officer and for the lawyers as counsel. 

P a r t  6 is the pretrial procedure which I have gone into. 
I’art 7 is the part whicli has to do with the trial, and it includes tlie 

prohibition against censure, and it provides a uniform method of 
voting on rulings. 

Pa r t  8 has to do with sentences, and tlie article that  is new, is one 
that  was dra,wn up  in conferences with the correctional departments of 
the Army, Xavy, and Air  Force. It allows confinement in any insti- 
tution under tlie control of the United States, and that  was drawn 
up also in connection with the officers who have penological aspects of 
these confinements. 

Paragraph 9 is the review which I have gone into. 
P a r t  10 is the punitive article, and in the punitive articles we 

have tried to bring them into line with modern notions of criminal 
statutes. 

Under the old articles, as YOU probably know, a number of crimes 
we1.e simply mentioned by their common-law names. Rape was not 
defined. Burglarg was not defined. and so on and so forth. We 
tried to define all t ese specific offenses. 

You will probably be interested to know that a United States 
district court in Hawaii, in a rape case, ordered the defendant turned 
loose because the Navy Articles for the Government of the Navy 
do not make rape a crime, specifically; and that the prosecution of 
them under the general articles for the conduct that is detrimental 
to  the service, and so forth, is altogether too vague and indefinite 
a provision to cover rape, so they turned the fellow loose on the rape 
charge. I suppose that will be reviewed, otherwise, but we have 
checked a number of such things as that by defining offenses of this 
sort and leaving tlie general article pretty much only for military 
offenses. 
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We have made specific two matters that  caused :I good deal of trouble 
during World War 11. One mas the so-called missing movement, 
a fellow would miss his ship and i t  would be aggravated a. w. 0. l., 
of course, aiid we made that  a specific offense; and then we made 
one a specific offense out of mistreating, that is, the mistreating of 
prisoners by a meiiiber of the United States military forces who is 
liiiiiself a prisoner. aiid lias been put in charge of prisoners in a prisoii 
camp. 

I think that  is all I want to say about the code, Senator. 
Senator SALTOSSTALL. Professor, there are just two or three ques- 

tions I would like to  ask, aiid then I tliiiik that  wlieii the cliairninii 
gets back, perhaps he will have some. 

Let me ask you this gcneral question, first : 
If there is not $1 Judicial Council, or Court of Military Appeals, 

and that  is stricken from tlie bill, what would be your recommenda- 
tion as to how tlie errors of law could he determined? I bring that  
out because tlint is tlie argument. 

Sow, assume our committee. we will s:iy, \\-anted to  strike froin the 
bill tlie civilian elid of the appeals oii errors of law. Wlixt would 
be your recoinmeiidatioii I I am asking you now, iis an expert who 
lias studied the subject, as a lawyer aiid professor. How could ivv 
cover that  situation 2 

Nr .  MORGA~-.  Frankly. Senator, I don't see lion- you are going t o  
corer it. 

Senator SALTONSTALL. H o ~ v  is i t  covercd i i o \ v  1 
Jlr. MORGAS. Escept by saying that  reviev oii tlie 1:iw witliin tlie 

Juclge Advocate General's Office is final, and yo11 iiiiglit do wliat tlie 
Elston bill did. to say that  when the Judge Atlvociite General and 
tlie Board of Review agree. that  will settle it. If tlie Judge Advo-  
ciite General disagrees with the board. tlirii SOLI go aiicl send i t  to  
the ttppropriate Secretary for action by the President ; but that  seems 
to iiie a hopelessly inadequate routine. 

Senator SALTOXSTALL. In other words! in yoiii. opiiiion this board 
of three civilian lawyers and judges, if it is eliniiu;itetl, vou would 
make the final decision red  in tlie l~oard  of review 011 fiicts :is well as 
law, and if tlie head Jiidge At1voc;ite General disagreed, then t h ~ r  
would be, we will say, :in ap1w:il or further right of review in tlie 
Sewetary. of the Army?  

Rlr. MORGAS. That is what tliey do  now. 1 tliinli it is entirely uii- 
satir:fnctoi-y. and I think p ~ i i ~ t i ~ u l : i i ~ l ~ ~  i t  is very iiiisatisfactory to 
have the Judge Advocntes Geiici-:il veto tlie b o d  of review, partic- 
111ai~ly if the b o a i ~ l  of inevien~ i s  t l l ~ i l l l i l i l ~ J l l S .  ' r h e  11:~ve been c:ises i i i  
t l ic> past where tlie b o a i ~ l  o f  review has suit1 the record is too bad to 
st:iii(l lip. aiitl tlie Jii(i;i:c) -l(lvoc;ite (hiprii l  said it will stand up. It 
tlirln't liitve to coiiie l)a(, l<.  It u.oultl go t o  the con~mantling officer in 
the f i c ~ l t l  : i d  lie j us t  followed tlw Jiicipe .\tl\-or:ite ( + ~ i i w t I .  : u i d  wheii 
Y O U  got yoiir cIt-iiieii(*y i.tAvi(w af te iwiid.  i f '  yo11 hac: to i v x i t  for t l i : t t ,  
IIiey woiiItI wil)e tliat thing oi i t .  

111 my opitiioii. Scltiatoia, ~ ( J I I  are not goiiip to pet a situntioii that 
will satisfy t l i c  (ariticisiiis tha t  aIe Ievc*Ictl ;it this whole system of 
niilitriry jiistic-e iiiiless yoii (lo h i r e  i i  civiliaii coiirt at  tlie top. Yoii 
1i:ire got to have it. VIP wliole i i o t i o i i  of tlie atlmiiiistrntion of mili- 
t~i1.y j i i s t  ice begiiis with the ideii tlie ,Iriny, particularly, I am speaking 
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of now, because I was acquainted with it, had at  the beginning of World 
War I, and that  was, that in essence, a court martial was nothing 
more than a committee to advise the commanding officer what to do, 
as a basis of discipline; and that idea, of course, came down from the 
notion that your Army was all composed of professional soldiers 
and they knew that  they threw away all their civil rights when they 
joined the Army. Most of them were mercenaries to begin with aiid 
then we just adopted that kind of a system and kept on just moddying 
it. 

I don’t know whether you are acquainted with the rows that oc- 
curred when General Aiisell- 

Senator SALTONSTALL. Excuse me. Off the record. 
(Discussion off the record.) 
Mr. MORQAS. I t  seenis to nie also, Senator, as Mr. Lnrkin reminded 

me, if you are goiiio to  do that, you would a t  least have to  have a 
central military autgority, so as to get uniformity of interpretation. 

NOIT, if you mill notice this bill, our Court of Military Appeals, 
which we call the Judicial Couiicil, has another function to  perform, 
and that is, i t  meets a t  least once a year with the three Judge Advo- 
cates General and reviews the operations of the three services in the 
enforcement of the Code of Military Justice during the year, and 
the services, according to  the House bill have to  report the number of 
cases pending, the number of cases disposed of, and other data, so 
that this Judicial Council can recommend chancres and so forth. 

Now, i t  seeins to  me it is especially important t h t  you should have 
the civilians there, and as I was saying to you, this notion that the 
court martial is really just a committee to advise the commanding 
officer what ought to be done by way of discipline-of course, that . is going by the board. There is no doubt about that. Everybody 
concedes now that  there is a big element of administration of justice, 
so that you have to have what we would call a fa i r  trial with reference 
to  the matter, or the semblance of a fair trial. 

Senator SALTONSTALL. I n  other words, your answer to  that  ques- 
tion is that unless you have this final Court of Militar Appeals you 
are not really carrying through the whole principle o P justice as we 
know it in our system of courts and system of life here in the United 
States? 

Mr. MORGAN. That  is my point, Senator. We recognized that  this 
is a combination of administration and justice and discipline, I n  our 
opinion there is just no question that you cannot ignore the disci- 
plinary as ect of the thing, but we feel that by the system we have 
set up, we Rave made a fair compromise of the thing and we are also 
insistent that when you have an  Army that is composed of citizens, 
and who are drafted and particularly if you are goin to have a draft 

morale in the Army;  and that, unless our citizens believe that a man, 
when he is char ed before a court martial, is going to get the same kind 

if he were charged there, then it seems to me you are  going to  have 
this constant dissatisfaction, this constant agitation a ainst the Army 
and Navy and Air  Force for the way they treat t a eir men when 
the are charged with offenses. 

Anator  SALTONSTALL. May I bring up, Mr. Chairman, one ques- 
tion? 

during peacetime, you have got to have morale a t  % ome as well as  

of a square tria 7 that he would get in the United States district court 

I brought this up to Mr. Larkin, before. 
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Professor Morgan, I sent this bill to a friend of mine who had 
Gat on many of these clemency cases, so called, and who is a very 
brilliant law er. H e  brought up to me the question of constitntion- 
ality of artic i e 117, which is Provoking Speeches and Gestures. 

Mr. MORGAN. Yes! 
Senator SALTONSTALL. And he says this, in one paragraph : 

My final objection is that the subject matter is too v a w e  and indefinite 
to  be made a distinct military offense. While we can reiitlily conceive of out- 
rageous conduct in the form of words and gestures. the proposed article is all- 
inclusive and embraces iiiucli that IS trivial, bnt whicli nevertheless could 
be contended to fall within ita scope. I have had no luck in putting my hands 
on the decisions in the limited tiiiie I have had. A case in our coiirt where we 
did not hare  to face the question because of a preliminary question of construc 
tion, is Comntonwealth v. Loinbnrd (321 Massachusetts 294). 

And, he goes on to say : 
I wonder whether we need the proposetl article anyway + * * because I 

Now, witliqut going through the rest of the letter- 
Mr. MORGAN. I may say, Mr. Larkin and I felt thtit the latter par t  

of that statement was applicable until we talked with the members 
of the service, and the members of the service =aid that that  enabled 
them to  point out to 111e11 who would be engaged in horseplay or pro- 
voking gestures, as you call it, matters which p i 1  might think would 
lead to riot or disorder, that they could point that oiit to them that  
“Here you are, commiting a specific offense,” and the fellows desist 
easily. Otherwise, if you sap. “Well. this is contrary to  the general 
articles for good order, and so on and so forth,” you wonld have a hard 
time. 

Senator SALTONSTALL. Nothing would be hurt i f  the article was 
left out, would i t ?  

Mr. MORGAN. I wouldn‘t believe that I would grieve too much if 
that was left out. I am sure of that, personally, but I think the 
constitutional ioint is just no good. If you ask me, I think there is 

forth by me;) in the armed services toward each other, it is quite typical 
to rovoking language and gestures to men on the street, and so forth. 

&enator SALTONSTALL. Suppose we have a civilian employee over in 
the Pentagon, and lie makes a provoking gesture or sometliiiig that 
would come within this article. 

Mr. MORQAN. I suppose he is oiitside the code, under the provisions 
for jurisdiction. 

Senator SALTONSTALL. This would apply to him. 
Mr. MORGAN. That is the way I would see it. If 7011 are oing to  

t ry  to  apply it to  civilians. that is one thing, of c‘onrse. ’&e same 
thing could be said, could i t  not. Senator, aborit the disrespectful 
language concerning officials of the Government ? 

believe i t  is covered in article 85, article 89, and article 91. 

absolutely not t l  ing to that “provoking gestures“ and so on and so 

Senator SALTONSTALL. Off the record. 
(Discussion off the record.) 
Senator SAI,TONSTALL. Mr. Chtlirman. niipht I w c k  one more ques- 

tion which may not be pertinent, but \vlitcli would be very illustrative 
and helpful to me? This Mrs. Ybarbo, who is a Massachusetts citizen 
whose troubles I followed r e t t j  closely, she was tried by a German 
civilian court, was she not. F 
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A h .  MORGAX. I Pupposed she  vas tried by a court of the military 

government over there. 
Senator SALTOXSTALL. What I was curious about was-she was 

sentenced to a very strong sentence. 
Mr. MORGAN. She was. 
Senator SALTONSTALL. Whether right or wrong, I don’t pretend to  

judge. but then General Clay of the military command came along and 
pardoned her entirely. I think he rendered justice in a set of facts 
that. as I s a ~ v  them-that was pretty much justice. 

Now, n-liat I was curious about was. that was conducted under. 
the present laws. and under this code, if it was in effect, her lawyer 
would have had to have appealed on error to this military- 

Mi-. MORGAN. As a question of law ; yes. 
Senator SALToN$r.mL. On a question of lam? 
Mr. MORG.\S. Yes. 
Senator SALTOXSTALL. On the other liiiiicl, on the question of fact, 

the reviewing board over there, of military people, she being par t  
of the Military Establishment. being the wife of a sergeant, would 
have the final questions on fact. 

Mr. MORGAN. Oh,.yes; the final questioiis on fact, but that would not 
prevent the convening authority froin busting the whole case, if he 
wanted to. 

Senator SALTOXSTALL. Down one step below tha t?  
Mr. MO~GAN. Yes. 
Senator SALTONSTALL. So that  General Clay could have, as the 

convening authority, before it reached the military review, have 
busted the whole case 011 fact. 

Mr. MORGAN. Absolutely, yes, 
Senator SALTONSTALL. But. if he didn’t, then th+ 
Mr. MORGAN. Then the board of review could take i t  on fact and 

law. 
See, you have an additional protection there. The  fact is, you get 

more protection here for an accused in the service, and get it auto- 
matically, and you get it without any expense to  him, than you get 
in any other system of administering justice. 

Senator SALTONSTAIL Mr. Chairman, I say most respectfully tha t  
a t  this moment, until we hear other witnesses who perhaps will bring 
up points in addition to  what we have had before us up to this time, 
I am not sufficiently well informed to feel that  I could ask Professor 
Mor an any further questions and what I might call reasonably 
intefigent questions. 

I hope you will suggest to him, perhaps, if we do hear other witnesses 
who bring up points that we might like to ask him, if he would come 
back a t  some future time to discuss those points with us, either in  
open or executive session. 

Senator KEFAUVER. I think that is a very good program, if it is 
possible to get Professor Morgan to come back. 

Do you have any regular time when you might be coming back to 
Washington, Professor 2 

Mr. MORGAN. No. 
Senator KEFAUVER. I know you were busy when you were professor 

of evidence a t  Yale, and I didn’t know how they had treated you at  
Harvard. 
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Mr. MORGAN. Let me say this, Mr. Chairman: Of course, I am a t  
the demand of this committee. I f  the committee really wants me. 
I will return, but I would like to  say that on any of these specific 
points Mr. Larkin will know just as much about the matter and 
its history as I do, and probably more; and, he has gone through a 
very extensive hearing, article by article, with reference to tlie 
matter. 

Any 
request from you will be considered a command, as f a r  as I am 
concerned. I f  I can do it by correspondence, or nnpthing of that 
sort, I would prefer to do it that way; but, I nm at your ccmiriiiiiicl, 
Mr. Chairman. 

I, of course, shall come back if you ask me to come back. 

Senator KEFAUVER. Thank you, Professor Morgan. 
I want to  ask you one or two questions if I may. 
The bill rovides for a Judicial Council, and calls it Judicial Coiincil 

Court of idhi tar  Appeals, is that correct? 
Mr. MORGAN. %es. 
Senator KEFAUVER. To be composed of not less than three mem- 

bers. What did the study show as to the work load that \rould be 
before this Court of Military Appeals? 

Mr. MORUAN. We found that it would be probably impossible to  
get data that would really show what the work load would come down 
to. Mr. Larkin gathered whatever data he could get from the mili- 
tary services and then he also compared it with the work load of 
various courts. 

Do you have tha t?  
111.. LARKIN. I can give you an indication, Jlr. Chairman, as Pro- 

fessor Morgan said-it was rery clifficnlt to judge what tlia work load 
would be : 

One, by virtue of the different r a y s  that  the services keep their 
statistics; and secondly, by virtue of not kiiowing just how many 
people mould petition for review.. 

As Professor Morgan has stated to you, a case will go this Judicial 
Council on an automatic basis if it is a death sentence of which these 
are  n small number. 

A case will be reviewed if it concerns the dismissal of the general 
officer, if the Judge Advocate requests it or if the court grants what 
amounts to  certiorari to  the accused himself. 

I looked a t  the Federal court work load, and I found, for  instance, 
that  in a year like 1947, that  the district courts had docketed in their 
courts some 175.000 cases. Well, as you know there are 84 district 
courts and 199 judges. Only a small percentage of those cases are 
tried. From that 175,000 cases, there flowed into the United States 
courts of appeal each year about 2.500 apl)eals. Of course they were 
all on a voluntary basis by the defendant, or the party that lost. They 
are n mixture of civil, criminal, admiralty cases, and so forth. Of 
thnt niimber. 2,500. about 1,500 matters flowed into the Supreme Court 
of the United States, in a typical year, and that  was divided between 
the mctionsthat came before the Court, writs of all kinds, and cases 
decided on the merits. 

The Su reme Court. for  instance, in 1947 decided 217 cases on the 
merits. Eomparing that on the same structural basis, for the fiscal 
year 1948. the Army 2nd Navy had a total of about 14.000 general 
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courts martial and of that  number from probably 15 to 20 percent 
were the results of pleas of guilty in which there would probably arise 
no legal problem for  review. 

There were, and i t  varied in the services, and here is where the figures 
are not accurate on a comparable basis, the 14,000 cases contained 
some 50 to 80 percent, depending upon the service, of cases of the 
absentee type, either desertion. absent without leave, absence oyer 
leave, or soinethin of that  nature which generally are relatively sim- 
ple cases to prove,%oth factually and on the law; and, cases in which 
i t  is unlikely that there will be serious legal questions, but it is just 
difficult t o  tell. 

l h e  best guess we had, and of course this Judicial Council would 
hear cases from special courts martial in which a bad-conduct dis- 
charge had been adjudged-the best guess we could make was that the  
total mi h t  amount to about 4,000 cases a year goiiig to  the Judicial 
Council y way of petition, at least. 

Now, we assumed that  they could easily handle 4,000 cases on peti- 
tion, in addition to those considered on the merits, if the Supreme 
Court of the United States can handle 1,500 in view of the fact that  
the Supreme Court cases are frequently tremendously involved civil 
questions, civil cases-antitrust cases and all other kinds of cases in 
which the record occasionally runds into 20 and 30 volumes ; whereas, 
this court will be faced with this specialized type of l ax ,  and a type 
of law in  which there is usually not as much or not as many legal 
problems. 

However, that  figure is, I will have to say, wholly speculative. We 
just don’t know. 

Senator KEFAUVER. May I ask-it is contemplated that the Court 
of Military Appeals will be started out with three members of the 
court, and if experience shows that  additional members are needed, 
they can be added to without a change in the law Z 

Mr. LARKIN. That  was our notion, Mr. Chairman, that  me provide 
for  not less than three, and we provided that in extraordinary times 
of emergency, the President could a point additional panels. 

in  considering that question, felt it was inappropriate to give, by 
statute, a discretionary power in the President to appoint temporary 
judges and they struck out that provision of the bill, and they pro- 
vided that there shall be three judges, and it was their notion that  
the annual meeting of the Judicial Council with the Judge Advocates 
General, to survey the operation of the code and the status of pending 
cases, and the annual report on any phases of the whole systein, should 
be in addition, reported to the Secretary of Defense and the Secre- 
taries of the Departments. and be reported to  the Congress, to  the 
Senate and House committees-Armed Services Committees-and 
those committees a t  that  time, having before them the pending cases 
and the work load, could then determine whether pr not they felt 
the court was overburdened with work, and a t  that  time could very 
easily provide for additional judges in the same way tha t  the Congress 
now is requested, from time to  time, to provide for  additional Federal 
judges. 

Senator SALTONSTALL. The criticism I heard, Mr. Larkin, I don’t 
know if the chairman agrees or not. but runs the other way, that the 
court would not be busy enough, rather than too busy. 

The  House committee, I can draw t R at to your attention right now, 
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Is that  not what you heard? 
Senator KEFAUVER. I have heard i t  both ways. 
Mr. LARKIN. I think, quite speculatively, they will be busy enough. 

You understand that  the accuser had tlie r ight to  petition. For 
instance, the Army gave figures to  the Home committee which stated 
that  as f a r  as they could judge, about 85 percent of their cases, and 
their cases are running about seven or eight thousand a year-that 
in  85 percent of them there might be a petition. They did not know 
whether there would be any merit t o  it, but  of course if it is made, 
the court lias to listen to  it. 

The Judge Adwcate  General of the Kavy stiitl t!i:it i l l  his opiilion 
there would be about 5 percent of the Navy's cases, which had a 
question of law that  was sufficiently serious that  this court ought 
to  look a t  it. Well, that  mould be 5 iercent again of about 7,006' 

nation, i t  will be a review of petitions made t o  them to determine 
whether or not they will hear the case, whether or not there is good 
cause showi, which will consume time, and if they feel there is good 
cause shown, they will have a complete hearing and will act of course 
then, as an appellate court does, in weigliing tlie merits, writing tlie 
opinion. and so 011 and so forth. 

Sorry I can't give you a more concrete answer. 
Senator KET'AUVEII. Profeso r  ?tlorg:tn 01- Mi*. IJarl<iii. is it  con- 

templated that  tlie court will sit only i l l  Washington ? 
311.. J f o R ( ; > w .  A t  piwelit, that  is the notioii,  just as t!ie Boards of 

Revjvw do. 
Of ('ourse. our originnl provisioii wiis t l ia t  ill t inie of eniriqency, 

they could set up additional courts, which would-or additional judges 
who would act under the supervisioii of this pxrticular court, you 
see, that  if you had to have :t court abroacl. so as to get reasonably 
prompt final action. that  tliat could be pi*ovitletl for. 

Senator KEFACVER. NOW, is  there any right of having Presidential 
approval or disapproval of any action of the Court of Xili tary Ap- 
peals. under the President's power of pardon 1 

Mr. MORGAN. Only where the President is tlie convening authority:  
but, tlie President has clemency powers only ; he doesn't have any 
power to review a question of law. 

See. i f  you gave him power to  review questions of law, you mill have 
just the present set-up. H e  would delegate that to the Sec.retary of 
the particular branch of the service. a i i (1  that  Secretary would dele- 
gate it to the Under Secretary, and the Ciider Secretary n-ould set up  
a board in his office, and that  is the way you wo~i ld  work it. 

Senator KEFAUVER. As the matter now staiitls, after the Judge Ad- 
vocate General passes on a court-martial ooiivic.tion, it goes to the 
Secretary of War or S a v y ,  or the L\i*my tint1 Savy,  and then to  tlie 
President? 

Jfr. Moiic.4~. .Yes. 
Senator KEFAUVER. Who must ;iffirm:itively s i p  tlie conviction 1 
Mr. LARKIN. That  is jn the certain types of cases, death cases ancl 

Senator KEFAUVER. That  procedure is eliminated under this 8 
Mr. LARKIN. KO ; i t  is not. 
Let me put i t  this way:  Uncler this. the review for the legality of 

a case stops a t  the Court of Militar? Appeals. They are the final arbi- 

cases, but you understand their work f oad is going to be a combi- 

the  dismissal of officers. 
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ters on the law. aiid neither tlie Secretary of the Department nor the 
President becomes a supreme court over them on the law. 

I-Iowever, in a death case, or the dismissal of a general officer, that 
sentence does not go into effect uiitil it is approved by the President. 
I n  the case o f  the disiiiissal of ail officer other than a general officer, 
that sentence does iiot go into effect uiitil approved by the Secretary of 
the Department. and the Secretary of the Department, of course, has 
t i  residnal power of clemency to litter suspend or set aside the sentence, 
:tiid the I-'i*esideiit, of course, has his constitutional powers of commut- 
ing, Tliey contiiiue, but those powers that reside in the President, and 
tlie Secretaries. are powers of approving sentences or granting fur- 
ther cleniencieh. Tliey do not Iiave specific appellate powers :is to the 
euil t 01' iiinocence. 

Mr. ~ I O R O A K .  'l'liep are practically clemency powers. that is prac- 
tictilly all they :ire. aiid in my opinion. iht t t  is all they ought to have. 

You doii't luive tlie President passine o i l  ti seiitence- 
Senator KEF.\UVER. What is the ivk of e\ i(lei1ce of the review of the 

weight of evidence by the Court of J l i l i t a r ~  Appeals? 
Mr. MORGW. The only place that tlie Court of Military Appeals 

csoiild set aside a convictioii or a fiiidiiig 011 tlie ground of insufficient 
evidence would be where there was iiot a reasonable-where a reason- 
able coiirt could iiot find that, just the same way that the circuit court 
of appwli. i 11 reviewing a conviction, could pass upon the question 
of whetlier the evidence was such that a reasonable jury could find 
that mail guilty. 

If not. then there was a direction-there sliould have been a directed 
yerdict, aiid then the i i i h  gets loose. 

Mr. LARKIX. It aiilounts, I slioulcl say, in other words, to a finding 
of whether a prinia facie case has been established or not. 

Senator KEF.~UVER. That  is, if there is any subst;iiitial evidence to  
support tlie decision of the court-martial court, then the Court of 
Military Appeals would not upset i t  on the weight of the evidence. 

Mr. LIKKIX. Tliat is right. 
Mr. J ~ o R G . ~ N .  I t  would be the Board of Review that  handled it up  

to that time. The Board of Review could set it aside on the rounds 
that i t  was tigainst the weiglit of evidence. They can cut i t  8 own. 

Senator KEFAUVER. Has this proposal-I imagine it has been-been 
considered by the bar associations such as tlie American Bar Associa- 
tion and others? 

Mr. MORGAN. We considered all their suggestions with reference 
to  these things. You will find. in the hearings before the House 
committee, some suggestions. The American Bar Association, and 
iriost of those person9 u-ho have appeared, approved the Court of Mil- 
it:irv Appenls all right. aiid they approved the supervising function 
of the Judicial Council and the three Judge 14dvocates General, and 
c'o on. The main objection voiced by some of these was that we hadn't 
gone far  enough in eliminating command control, and that is a ques- 
tion of judgment. 

Senator S.\I.TOSST.\LL. That  is where discipline conies in ? 
Mr. MORGAN. Tliat is right, sir. T h r  is what we said, we had 

golie far  enough. We had preserved, we think. a fair balance between 
the disciplinary notion aiid the administration of justice, and that  
we put enough of a check on command control when we had the review 

tiDOh8ti 0--60----(io 
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in the Judge Advocate General's department, which is fa r  away 
from the convening authority ordinarily, and that can review law, 
facts, and the sentence, and then we have a review on the law. A man 
cannot be convicted unless there is evidence on which a jury could 
haye found him guilty and convicted him. H e  cannot be convicted 
otherwise. His conviction cannot stand if there is substantial error in 
the proceedings. 

With reference to evidence, or charge to the court or what not, just 
as i n  civilian courts- 

Senator KEFAUVRR. Profewor JIoryan. what was the ruling on 
nen-ly discovered evidence ? Can a Court of Military Appeals consider 
i t? 

Mr. MORGAN. The Court of Military Appeals doesn't touch that. 
There is a specific provision that  was put in on a motion for-where 
is that! 

Jlr. LARKIS. I might follow that  through, Mr. Chairman. 
We have provided that within 1 year, a petition may be made by 

nn accused 011 the prouiids of newly discovered evidence, or fraud on 
the court, both of which we assume would not have been in the record, 
for  the revieK ; and, if that petition is made while the case is pending 
before the Court of Military Appeals, then they will hear i t  and add 
it to the general review that they are making. 

I n  event, however, that they have sustained the case, they have 
considered i t  and sustained the judgment and have concluded their 
participation in it, then that petition ~voulcl be heard by the Judge 
Advocate General; but if during the course of their appeal, or as a 
matter of fact during the rmrse of the review by the Board of Reviews 
that petition is made a t  that time, then those tribunals will take it up. 

Mr. MORGAN. That  is right. 
Mr. LARKIN. That  is the arrangement. We felt i t  incongruous to  

have the Court of Military Appeals considering or reviewing the case 
and the man c ~ i i i e  in with new evidence and not have them, while i t  
is before then], consider it. Honever, if they have concluded, then we 
continue the provision of the amended Articles of War  last year, and 
give that jurisdiction to the Judge Advocate General himself. 

Mr. MORGAN. It is like the Massachusetts notion under the reformed 
procedure in Massachusetts, in capital cases: I f  there is a. motion for 
a new trial made while i t  is pending on an appeal, the appellate court 
can hear it, as you know. 

Senator KEFAWER. Does the accused have the right of selection of 
his own attorney in the proceedings before a Court of Military 
A p pea I s '1 

Mr. MORGAN. Civilian counsel 7 Certainly, s i r ;  if he wants civilian 
counsel. and if he doesn't then we have set up in the Judge Advocate 
General's office, appellate counsel, and defense counsel who must 
appear for him. 

Senator KEFAUVER. Professor Morgan, you have discussed some of 
the matters of difference which the committeca considered, where there 
1Ter.e divisions of opinion. 

Are there any others that you would like to call to the attention of 
the subcommittee a t  this time? 

Mr. MORGAN. No ; there were three. 
One was enlisted men on the court. There was some division on 

that. That  was 3 to 1. 
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Second was the law officer, whether the law officers should go back 

with the court and really be a law member. On that, there was a 
division of opinion, that is, one member of the committee wanted the 
law officer to be a member of the court and judge on the facts, as a 
member of the court. Another one of them thought he might go back 
with t_hem and answer such questions as they gave hiin. and as they 
wanted to ask him during the discussions, as I remember. The other 
two members thought that he ought to be just like a judge, and that 
was the decision that was made by the Secretary. 

That one, and the one about enlisted meii 011 the court, and the 
Judicial Council, or Court of Military Appeals were the three. On 
all the rest, me were able to  come to substantial agreement. 

Senator SALTONSTALL. Do you approve of all the amendments sug- 
gested by the committee of the House 1 

Mr. MORGAN. That is a pretty broad question for me, Senator, 
because I have not been able to go into them all in detail. 

Senator SALTONSTALL. I made it a catch-all question. 
Mr. MORGAN. As I look them over, I am in accord with them. One 

thing that bothered me, Senator, was-one that the chairman asked 
about, and that is, restricting the Judicial Council to three members. 

I should have preferred to allow i t  to  be flexible, so that judges 
could be added. 

Senator SALTOSSTALL. I think, Mr. Chairman, as a ractical mat- 

a much better chance in passing by limiting it to three men a t  this 
time, and not leaving it open. 

Mr. MORGAN. It might, very well, but I mean, on the theory, you 
just don’t know how many you will need, and I thought the argument 
they made, that i t  could be done by a special action, would be-the 
main trouble there, Senator, is that  it is awfully hard to get legislation 
through, particularly with busy Congressmen, and it would have to 
be sort of a crisis in our affairs before you could get through an  act 
that  would deal just with that particularly. 

I do hope that this annual re ort which they have required, I thor- 

Congress alert as to the administration of military justice and the 
necessity of making changes from time to time, just as the Supreme 
Court Advisory Committee keeps its hand on the rules of court. 

Senator KEFAUVER. Professor Morgan, we are very grateful to  you 
for coming down and giving us the benefit of your thoughts and 
testimony. 

Mr. MORGAN. Mr. Chairman, the gratitude is all the other way, 
because I am very glad to  do anything I can to support this bill. 

Senator KEFAUVER. I may say that the chairman has a very pleas- 
ant recollection of the days when Professor Morgan tauFht evidence 
a t  Yale University. I am glad to  see that Harvard hasn t- 

Mr. MORQAN. It hasn’t corrupted me too much. 
Senator KEFAUVER. Mr. Larkin, do you have any additional state- 

ment to make a t  this time? 
Mr. LARKIN. No ; I do not, Mr. Chairman. I am available, as Pro- 

fessor Morgan says. on behalf of Secretary Johnson, to  do anything 
the committee would like me to do. I f  you care to have an article 
by article reading of the bill, I went through just that procedure with 
the  House committee. 

ter, and that is what we have to consider, that the bil B would stand 

oughly approve of that, and E elieve that i t  will result in keeping 
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If there are any specific questions any committee nienibers have as to 
the background, or as to the previous Articles for the Government of 
t he  Navy, or previous Articles of War, and how the provisions in the 
code resolve the differences. or any questions of that  chiracter-I ani 
c~railable at  all times for the committee, and if yo r~  care to  go into 
fiirther hearings of that cliaracter, 1 a111 pre lwed  to give as much 
assistance as I possibly can. 

Senator KEI-AL-VER. We appreciate your willingness to  assist, and 
I think the procedure we will follow is that ,  we want to give everyone 
who has a viewpoint about this proposal, an  opportunity to be heard. 

I knom there is a gfeat deal of interest in  it, and a good many civil- 
ians and representatives of service organizations are interested and 
undoubtedly want t o  express their views, and we would like to get 
that  testimony. 

Then, a t  a later date perhaps we could call ou back for a discussion 

received. 
Mr. LARKIN. I f  that is the pending arrangement, Rh.. Chairman, I 

would be happy to  follow through. 
Senator KEFAUVEEIL. I set’ a number of friends and people here that 

1 know are interested in this proposal. 
M’ho vould like to  testify? 
Colonel KING. Do you mean now? 
Senator KEFAUVER. No. :it qonie later time. 
Colonel KING. I have gireii my ]):\me to Mi.. Giilu4iii. 
Senator KEFAUVER. We have Mr. Speigelberger, chi111 inan of the 

special committee of the American Bar  Association. 
Wlio is here besides Colonel King and Colonel Oliver, who wish to 

te5tify ? 
Colonel KING. I hiow that  Colonel Hughes. president of the Judge 

Advocates Association, wants to testify. They made a survey of 
their members, and I know he would like the committee tha t  survey. 

Senator KEFAUVER. Colonel King, when woulcl i t  be convenient 
for  you and Colonel Oliver to  testify ? 

Colonel KINQ. A t  your convenience, sir. 
Senator KEFAUVER. Of course we welcome all witnesses, and I may 

say further, that  in addition to witnesses, we have before us the inoiv 
than 1,200 p:tges of Houie testin~onj vhich the committee will 
consider. 

The committee will hear further testimony on Wednesday, a week 
from today, beginning a t  10 o’clock and, Colonel King. i f  you ail(( 
Colonel Oliver will be prepared to testify at  that  time. we will heal 
you in that  order. 

Colonel OLIVER. Do you want us to discuss both versions. or just the 
Senate bill? 

S~.na tor  KKFAKTER. We woi~ltl like for  you to be in positioii to tli$- 
cuss the Senate committee bill. : ind  the House committee, H. R. 4080, 
with the amendnients that  have been added. 

I f  there is nothing fui-ther to come before the cornillittee, we ~ 1 1 1  
be rwessed until Wednesday a t  10 o’clock. 

(Whereupon, at 12 : 05 p. m., the subcommittee stood i n  receis until 
MTednesday, May 4, 1949 a t  10 a. m.) 

of the provisions of the bill in the light o 9 the testimony we have 



UNIFORM CODE OF MLITABY JUSTICE 

WEDNESDAY, MAY 4, 1949 

UNITED STATES SEXATE, 
SUBCOMMllT'EE O F  THE cOJIMI?TEE ON ARMED SERVICES, 

Washington. D. C. 
The subcommittee met, pursuant to adjournment, a t  10: 10 a. m., 

in room G-28, United States Capitol, Senator Estes Kefauver (chair- 
iiiaii of the subcommittee composed of Senators l iefaurer ,  Tydings, 
Riissell,' Saltonstall, and Morse) presiding. 

Present : Senators Iiefawvei: and Morse. 
,Us0 present : Mark H: Gtilusha, of the committee staff; and John 

Simms, legislative counsel of the Senate. 
Senator I~EFACTER. The coninlittee will conie to order. 
This is a continuation of hearings by a subconimittee of the Armed 

Services Committee with regard to  S. 857, a bill to establish a uniform 
code of military justice. 

A t  out' 1 ast meeting the subconiniittee heard Professor Morgan and 
Mr. Larkin of the committee which drafted the bill. 

I am informed that  the House Armed Services Committee has 
reported favorably H .  R. 4080. with a few minor amendments, aiid 
that  a rule has been granted for its consideration. Copies of the 
House report are before each committee member. . 

Today we have several witnesses who have requested to be heard 
oil the bill. In atltlition to commenting on S. 857, we will also 
welcome comments on the changes on the bill of the House committee. 

'Hie siibcommittee appreciates your interest aiid the time which 
yon have given to  tlie consideration of the subject bill, aiicl we are 
g1:itl to have your recommendations. 

lye have two witnesses from New Yor-k., aiid iii order not to iiicon- 
venience tl!eni any more than necessary. we will hear them first. 

NOK, we want to  give everybody as much time as they wish to have 
iii order to  be I i ~ a i d .  On the otlier hand, we have 15 or 20 applica- 
tions from iiitei~estecl people who wish to  be heard. so we want to con- 
serve as much time iis poqsib!e. h i g o n e  who has a prepared state- 
iiieiit may, iif he wishes. file this prepared statement which the mem- 
bers of the committee a n d  the staff will study and consider, aiid they 
ran then, if  they wish, suminarize the particular points which they 
wish to make in connection with the proposed legislation: or if any 
witness wishes to read his 1)rep:ired statement, he can do that. 

Now, Mr. Spiegelberp, chairman. special'committee of the American 
Bar  Association on Military Justice, we are grateful to you for coming 
down and giving us the benefit of your study which I know has been 
considerable. 

59 
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STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN, SPECIAL 
COMMITTEE ON MILITARY JUSTICE OF THE AMERICAN BAR 
ASSOCIATION 

Senator KEFAUVER. Mr. Spiegelberg, do you have a prepared state- 

Mr. SPIEGELBERG. I hare, Senator. 
Senator KEFALTER. I see. 
Jir. SPIEOELUERO. And I would ask your leave to suhmit this state- 

ment yhich I hare no desire to read. 
I would like to call the conimictee‘s atteiitioii to the fact that  there 

are three annexes to the statement. Tlie first deals with the position 
that the American Bar  Association hus tnlreii with respect to military 
justice since 1046. The most. recent action of the American Bar  As- 
sociation vas  taken as recently as February of this year, and that  
action is the first exhibit anilesed to 111)’ brief statement. 

Tlie second one is an iirticle writteii hy Jlessrs. Fariner and Wels, 
which appears i n  the Al)ril, 1949, Sew York ITiiivei.sity Law Quarterly 
Revie\\-, Iyhich contains as able n criticism of the pending legislatioii- 
m d  by ‘Lcriticism,!’ I mean to say constructive criticism of the pend- 
ing legislation-as any that  I hare seen, and 1 :lave taken the liberty. 
with their pexmmission, to make thnt an esliihit to my statement. 

The t 11 i rtl doc t i  ii ~ ~ 1 1  t t 11 ii t i s :it t ii 1.1 \rcl--T I I ( ) l i t>  t 1\11 t t lie coiiimi t t ee 
will find that  most helpful, and it will utilize it. I h a w  taken the 
liberty of drafting the changes which will be necessary to make the 
proposed code into a real instrument for niilitar justice in the armed 

outstandin vice n-hicli still remains in the proposed bill. 
Senator 9 JEFAU~ER. Mr. Spiegelberg. your sthtement. together with 

the appendices will b e  printed at this point in the record, and your 
remarks of explanation or enlargement upon any parts you wish to  
make will follow the statement. It will go into this part of the record 

(The  prepared statement presented by Mr. Spiegelberg together with 
attachments read as follows :) 

ment ? 

services. I will refer, with your permission, a T ittle later to  the one 

STATEMENT OF G E O R G ~  A .  SPIEOELBkXG, CHAIRMAX OF T H E  SPECIAL COMMITTEE ON 
MILITARY JUSTICE OF THE L%MERICAX BAR ASSoCIATION 

Mr. Chairman and nmnbers of the committee, my name is George -4, Spiegel- 
berg. I appear before this committee as the duly ticcredited representative of the 
American Bar Association, being the chairman o t  that  associntion’s special 
committee on military justice. 

I may say by way of introduction that  I ~ i i i  a veteran of both World Wars  
1 and I1 and that  in the latter war  I served overheas for 30 months as a staff 
officer, the last 15 months of such service having been on General Eisenhower’s 
s taff ;  that  I was retired froni the serrice for line of duty physical disability 
and for a year and one-half prior to my retirement I held the rank of colonel, 
General Staff Corps. I have beeii ti meniher of the bar of the State  of New 
York since 1922 and n professor of law a t  New York University since 1924. I 
am now engaged in the practice of law in New York City. 

With the perniissioii of the cnmiriittee I should like to place in the record a 
copy of thenreport submitted to the house of delegates of the American Bar 
Association by my cornmittee. which report was iinaiiimously adopted on Febru- 
ary 1, 1949, by the association a t  the meeting of its house of delegates held in 
Chicago, Ill. I should like to direct the attention of this comniittee to the fact  
which is rriatle entirely apparent by the annexed report t ha t  for the las t  3 years 
the American Ear Assnciation has  consistently a t id  wpentetlly urged the Con- 
grrss of the L‘nited States to reniove courts marti,il from the doiiiination of 
command. 
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As the niajor reform still to be accomplished is so ably presented by Messrs. 

Arthur E. Faririer and Richard H. Rels  in an article entitled “Command Con- 
trol-or Military Justice?’ appearing in volume 24, No. 2 of the New York 
University Law Quarterly Review in April of 1949, I have with the authors’ 
consent upprnded that  article as  my r r i t t en  statement before this committee 
and I would request the committee’s permission to incorporate it in the record. 

I am also taking the liberty of submitting to this committee for its considera- 
tion the :miendments to the Uniform Code of Military Justice which was intro- 
tluced in the House of Representatives a s  €I. R. 2498, which amendments 
were prepared by me on the invitation of the chairman of the subcommittee 
of the Arined Forces Committee of the House. These proposed amendments would 
effectively check command domination of the courts without in any way inter- 
fering with the proper functions of command. 

I desire on behalf of the American Bar Association and on my own behalf 
to  express my appreciation for your courtesy. 

REPORT OF THE SPECIAL COMMITTEP ON >IILIThRY JU~TICE 

To  t h e  House of Delegates of the Anie?zcnn Bar Association: 
The undersigned, the special committee on military justice, of the association, 

appointed by action of the house of delegates, on September 6,1948, hereby submits 
its report and a brief statement of the reasons why action is requested a t  this 
time. 

The War Department Advisory Committee on Military Justice, appointed by 
the Secretary of War, on March 25, 1946, upon the nomination of this asso- 
ciation, made its report on December 13, 1946, advocating certain drastic changes 
in the existing Articles of War. Certain of the recommendations were adopted 
in legislation, which citbseclnently i)ecalrTe law, the bill referred to being com- 
Iiionly known iis the Iclston bj l l  (H. L:. 25X, 80th Cong.). 

By fa r  the most inlportant recommendations of the War Department’s Advis- 
ory Committee on Military Justice were, however, totally ignored, and this 
association, on two subsequent occasions, referred to these omissions and directed 
the attention of Congress to the neecssity of curing the defects in the Elston bill. 

On September 26, 1947, the assembly and the house of delegates of this asso- 
ciation passed the following resolution : 

“Resolved, That the American Bar Association urgently recommends the pass- 
age by the Congress, and the approval by the President, of legislation separating 
military justice from command, and resting final reviewing authority by the 
military, and Anal authority to mitigate, to remit, and to suspend sentences in 
the Judge Adrocate General’s Department, without in any way limiting other 
existing powers to  mitigate, remit, or suspend sentences.” 

On or about February 21, 1948, the house of delegates reiterated the prior 
resolution and, in addition, adopted the followiiig resolution : 

“Resolved,  That said bill (the Elston bill) should be further amended so that 
both the trial judge advocate and defense counsel must be lawyers and, where 
available, members of the Judge Advocate General’s Department.” 

Numerous other groups of veterans and of lawyers supported the stand raken 
by this association. Nonetheless, the Elston bill became law through its adop- 
tion by the Senatp of the United States, on June 9, 1948. 

In  June of 1948, as a result of thp hill unifying the armed services, the 
Secretary of Defense appointed a committee to draft a Uniform Code of Military 
Justice. That bill has not as  yet been published, but i t  will be published and 
submitted to the Congress before the 15th of February 1949. We, therefore, 
submit that  it is of the greatest importance that  the house of delegates of this 
association should again, in clear and unmistakable terms, state its position 
and authorize its appropriate offlcers and members to use every proper effort 
to see that a bill effecting real reforms in our court-martial system becomes 
law. To that end, your committee respectfully snhmits the following preambles 
and resolutions, and earnestl!, recomiiiends their adoption at  the current ineetiiig 
of the house of delegates : 

“Whereas the Advisory Committee on Military Justice of the War Department, 
appointed by the Secretary of War, on the nomination of this association, devoted 
the major part of its report to the recoinmendation that the conduct of courts 
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niartial  shonld he withdrawn from the tloniinn tion of commantl 
con(1uc.t of courts nia;t!:iI shoultl he in thc 1i:irids o f  tixinet1 law, 

“Wlierew th is  association, 011 September 26, 1947, and on or about February 21, 
1948, suyportt~d th(, rrc~ciiii~iieriti:itic~iis of tlit. \V‘ar Ikpnr t inrn t ’s  -4dvisory Com- 
niittera on liilitriry Justice : nntl 

“ W h t w a s  the  War Department subst:intially ignored those recommendations 
and  s:~c4ccwlt~tl i i i  Irroc*nring the ;ido:ition nf  H ,  R. 5 7 5 .  vomnionly lrno~vn as the 
Elston bill. \vhicli signally friils to iircjvicitl for  the rc.forms advocated by thP 
War  Depnrtnicwt’s Atl-riso:g C~ imi i i i t t e~  on hlilitiiry .Jnsticr : arid 

“Wlierrws there will, in the  immediate future,  be introduced into the Congress 
a new bill fur tlie esttihlishnient of i i  Uniform (’ode of Alilitnry Justice:  and 

“Whereas it is vital to insure a f a i r  and impartial  t r ia l  of those citizens subject 
to niilitnry juq t iw:  ;iritl 

’ . \ l k x r a s  the present systeiii of military justice fails  so to do in t h a t  i t  is 
iiitlcfrrisil)le nnd vontriiry to :\I1 c~~i ic r j i t s  of .justic-r, tli:it the :iutliority to appoint 
the  prosecutor. thc. tlefensr connscbl i i n ( l  the c ~ n i i ’ t ,  :ind the  riglit to pass upon 
tlie ,jutlgment of tha t  cwiirt be ~ r s t c ~ t l  in th r  s;inw person : ant1 

“Kher twj  t h w e  r a n  he no justification for  the  infliiencing of courts martial  
by tlie vonininndin~ ofticc~r, hut t h e w  riin he no other jiistificatioii for tlie rejection 
of tlir Atlvisory Coiiimittre’s ~ ~ ~ ~ . c . i ~ ~ n ~ i i e ~ ~ i d : i t i n i i  with rtqiec>t to tile checltirig of 
romiiiniid voritrol, except the  contimiation of tile right to influencr courts martial  
by tlir (~oniiiriindi~ig I&W : Sow, tlrr~refore, bt’ it 

‘.Rcwdved. t1i:it this ;isswi:ition ni’pr tlie C‘ongress of the  United States to vest 
in i i i i  intlrlwncient Judge Atlvocntt’ (~eneral‘s  L)eiirirtmrnt tlie following powers, 
now vestetl iii t lit,  ~~oi i~ i i i i~nc l i~ ip  ~jfticri. : 

* ’ ( ( I  ) TIie rsclusivt. right to a1il)oliit ge~i t~rnl  or special conrts niartinl. 
“ (  b )  The exclusive right to appoint assicrnrtl dr~fense counsel. 
“ ( e )  The right to review the action of genc’ral and special courts martial. 

A right to mitigate the court‘s sriitenve shall remain in  the commanding olficer; 
and  be i t  fuitlier 

“I~!c~xo l i . c .d .  l’liat in all general courts martial  the defense shall he adequately 
represrnted in all stages of the p~’oCeeding. incllltlilig triiil and  review, and 
appropriate Iegis1:ition shoultl he enacted to  make such reprcsentntion effective, 
whicli Iegislr~tioii slioultl inc.ludt> provision for  intlept2ntlent (,ivili:in review ; rind 
be i t  fur ther  

“Rr.sol,uc d ,  Tha t  iii nll geiieral the prosecutor arid assigned 
def(1iist. counsel should I)e I r i i v p r  

‘nlr’csolcPd, That ,  so fu r  as fe:i marti;il s1)aIi I)P surimmded 
hy a l l  of the safcguartls surrounding general coiirts martial  : provided, further,  
liomevei., that  no special court may grant a hutl-contluc3t discharge nnlrss all 
reqiiirements applicable to a general court have I ~ e n  oliserved : ant1 he it fnrtlier 

“12csolccd. That this association recommends legislation establishing a n  advi- 
sory council in t he  office of the  Secretary of Defense, consisting of nine civilians 
having piwlominantly civilian background rind experience. rind three service 
members representing the  legal offices of the  three services, t he  civilian members 
to be appointed by the  President of the United States and  to serve, without salary, 
though entitled to  a per diem and traveling expensm, which said council shall 
he required t o  report annually to Congress, and to tha t  end i t  shall be supplied, 
hy the  Secrcttiry of Defense, with the  necessary research and clerical staff; and 
he it further 

“Rcsolced,  Tha t  for  and  in the name of this assoeiation. i ts  appropriate otficfrs, 
governors, delegates, and  members, i t s  special committee on military justice do 
all ac ts  ant1 things necessary and  proper, including the  right to appear before 
committee of the  Congress and any other tribunal, t o  urge the enactment into 
law of the :imentlmc.nts above suggested, and such other amendments consistent 
with tlie foregoing as  will make the  courts-martial system of the armed services 
of t h e  United States a t rue  system of justice, before whbse tribunals t he  citizens 
of t h e  United States will, PO f a r  a s  may he possible, he  assured of a f a i r  and  
impa r ti a1 trial. ” 

Respectfully submitted. 
GEOBQE A. SPIEQFLBERQ, Chairman.  
S T ~ T I E N  F. CHADWICK, 
RICHARD K. GANDY, 
DOUGJ~AR HUDSON, 
ARTHUR JOHN KEFSFE, 
WILLIAM H. KINO. Jr., 
JOHN hLcI. S M I T H .  
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[From the Kew York University Law Quarterly Review, April I J ~ ~ J  

C O U  MAND C‘ONTBQI.--QR l\IIT,IT.%RY .7YS‘TICE? 

(By Arthur E. Farnier rind Richard H. Welsj 

The 
constitutional guaranties of indictlneiit by gr~.n( l  jury for infamous crime, 
against double jeopardy and self-iricrimination, against the tleprivation of life, 
liberty or property without due process of law are  assured by the first amend- 
ment to the Federal Constitution. The righ-t in criminal 1)rosecutions to a 
speedy and public trial by an impartial jury. the right to he informed of the 
nature and cause of the accusation, to be confronted with the witriwses against 
us, to hare compulsory process to obtain witnesses in our  favor and to have the 
assistance of counsel for our defense are  inadc coriierstonec: of our liberties 
by the sixth amendment. 

Yet many of these rights are  lost when a citizen enters his couiitry’s armed 
services because of the provisions of section 8 of the Constitution, which gives 
to Congress the power to make rules for the governinent and regnlation of the 
land and naval forces. Pursuant to this authority, Congress had prescribed 
Articles of War for the government of the Army and articles for the government 
of the Navy which, in their original form, were mere extensions of the monarchial 
power to enforce discipline.’ 

Little criticism was leveled a t  these codes of military juscice until the drst 
great citizens’ army was grafted into the service of the United States. Following 
the close of World War I cases of tryannical oppression, arrant miscarriages of 
justice and a complete absence of any iiieans whereby the wronged individual 
could obtain recourse came to light. S o t  only was public opinion wowed, but 
a bitter schisin developed in the ranks of the military, each side having its 
advocates on the floor of t h e  Seniite.’ (‘hampioning a radical re\ ision 01 tile 
Articles of \Val. were Senator Ch:i1tiberlaiii ant1 biaj. Oen. 8. T. Ansell; dcfending 
the Arniy’s administration of justice were Mu;. Gel). E. H. Crowcltsr and Secre- 
tary of War hewton D. Baker. The letters writtru by Ansell ant1 Crowder as 
they appear in the Congressional Record are  striking evidence ~ I I  support of 
Ansell’s contention that whatever may have been the effectiveness of the court- 
martial system, it was certainly not a system of justice as Sniericanx understand 
it? 

The Chamberlain bill ‘ which sought to provide adequate legal representation 
for the accused, to insure the impartiality of the court martial by removing it 
from command control, which provided for the service of enlisted nien on courts 
martial and which further set up a n  adequate system of review, was killed in 
committee. 

Nevertheless the pressure of public opinion was such that substantial changes 
were effected in the system. On June 4, 1920, a new statute for the government 
of the armies of the United States atis enacted.’ This statute represented a 
great stride forward for the Army court-martial system. It did not however 
affect the articles for the government of the Navy. Among other things the 
new Articles of War permitted enlisted men to prefer charges and provided for  
an impartial investigation of the charges before bringing them to trial: They Ret 
a definite niinimurn for the number of officers to serve on a court marital, They 
provided for the appointinerit of a law niember, who was required to be either 
a n  oacer of the Judge Advocate General’s Department or an officer of some other 
branch of the service specially qualified to perform the duties of law member.’ 

Arthur E. Farmer. a member of the New York bar i s  chairman of the committee on 
military law of the War Veterans’ Bar Association and’a member of the F ectal Committee 
on military justice of the Association of the Bar of the City of New Yo& He served in 
World War I1 in the Sudge Advocate General’s Department. 

Richard H. Wels also a member of the New York bar is chairman of the special com- 
mittee on military justice of the h’ew Y w k  County Lawiers’ Assoclation and a member of 
the special committee on military justice of the Association of the Bar of the City of New 
York. Mr. Wels was on active duty In the United States Navs and wa8 formerly special 
c o n n ~ e l  to the House Naval Affairs Committee. 

We Americans have always prided ourselYicP on oiir sq’steni or justice. 

‘Ansrll Military Justice 5 Corn. L. Q. 1-2 (1919). 

* 58 ConKressional Record 3938-3948 6494-6503 (1919). 
‘S .  64 H R 367 66th Cong 1st seis. (1919) 
OA. n’. 70 [References to “A. W.” reder to  the numbered Articles of War set forth in 

‘A .  W. 8. 

58 Cnigressional Record 5384-5385 (1919). 

41 R<at.‘759-81i (1920), 1 d ’ W .  R. C. 8 147111593 (1946). 

A. W. 5 and 6. 
10 c’. 9. C., ch. 36 (1946)l. 
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They provided for the appointment of counsel for t t e  accused 8s well as a 
prosecuting ofleer kriown as  the trial jntlge ntlvocate and set up a system of 
review which, if not as  comprehensive as i t  might have been, at least was a 
marked advance inasmuch as  there had been no system of review up to that 
time.” 

These articles remain in force, unchanged, from 1920 until amended by the 
Elston Act which was passed in 1948 and became effective February 1, 1049.’’ 
While they functioned satisfactorily-or a t  least no cornplaint was heard as  to 
their adequacy-in time of peace, the outcry which arose a t  the end of World 
War 11 was such as to compel the attention of the War Department. The abuses 
Of the system mere given official recognition by Secretary of War Patterson 
when, on June 9, 1945, he appointed a clemency board to review all cases tried 
by general court martial in whieh the accnred WRS still in confinement.” The 
board reported in 1946 that it had received more than 27,500 cases and had 
reduced or remitted the sentence in 85 percent of them.” 

Even before the close of hostilities, the services, driven by the force of public 
opinion, ailpointed conimittees to study the workings of the court-martial sys- 
tem and to recomniend changes in the administration of military justice. Subse- 
quent to VJ-day, Secretary of War Patterson, on March 25, 1946, appointed the 
War Department Advisory Committee on Military Justice (better 1ri1on.n as  the 
Vanderbilt committee), the membership of which had been nominated by the 
American Bar Association. The Navy appointed the General Court Martial 
Sentence Review Eoard, familiarly known as  the Keeffe Board, and by amend- 
ment to the precept convening this board, dated June 24, 1946, the board was 
directed to submit a report of the cases considered and the sentences reviewed 
by it and to include in its report such recommendations as it deemed appropriate 
with respect to court-martial procedure and policies. Previous studies of naval 
justice had been made by Secretary Forrestal’s direction by Arthur A. Ballan- 
tine, Judge Matthew F. RlcGuire, and Father Robert J. White. 

The Vanderbilt committeo held full coii?mittee hearings in Washington and 
regional public hearing in Kew Tork, Philadelphia. Baltimore, Raleigh, Atlanta, 
Chicago, St. Louis, Denver, San Francisco, and Seattle. The testimony cdduced 
from the witnesses filled 2,519 pages of transcript. The witnesses were not 
drawn from the ranks of the malcontent, but included the secretary of War, the 
Under Secretary of War, the Chief of Staff of the Army, the Commander of the 
Army Ground Forces, the Judge Advocate General, the Assistant Judge Advocate 
General, general officers as  well as those of lower grade and volunteer witnesses 
who had served as  officers and enlisted men during World War 11.” 

The Vanderbilt committee found that “although the innocent were not pun- 
lshed, there was such disparity and severity in the impact of the system on the 
guilty as  to bring many military courts into disrepute both among the law- 
breaking element and the law-abiding element, and a serious impairment of the 
morale of the troops ensued where such a situation existed.”“ The committee 
made as its primary recommendation the checking of command control.” 

In order to understand the committee’s recommendations it is necessary to 
outline briefly certain aspects of the functioning of the court-martial system. 
In the typical case before a general court martial, the charges against the 
accused having been prepared and investigated and a recommendation for 
trial having been made by the staff judge advocate ( the commanding general’s 
legal adviser), the case is referred by the cdmmanding general to the trial judge 
advocate, the prosecuting officer of the court which has been appointed by the 
commanding general from officers of his command.” Not only has the commaud- 
ing general appointed the court, but he has also appointed the trial judge advo- 
cate and the defense counsel.18 The result is that the accused, having been or- 
’ A. W. 11 and 17. 
l o A  W. 50Y 
11 Pub. L. do. 759, 80th Cone., 2d sess., ch. 625 (June 24, 1948) .  
11 War Department Advisory Board on Clemency, more familiarly known as the Rohei t s  

Board. 
Rept. War Department Advisory Board on Clemency (1946) .  
Rept. War Department Advisory Committee on Military Justice 2 (1946) .  

iK Id. at  3-4. 
ldId.  a t  6. 
I T A .  W. 8. 
IsA. W. 11. The accused i s  given the right by A.  W. 17 to  be represented before the 

court by counsel of hls own selection, civil counsel if he so provides, or military if surh 
counsel he reaRonably availahle. Civil counsel is  usually beyond the means of the arcuned 
Lnd whether militnrs counsel in “availahle” denends iinnn the tlecidnn of thP rnminnndinr 
PWcers of the counskl requested See H e n r y  t: Hod& (171 F 2d 401, 403 (C C A fx 
1918)). As a conspquence, the accused is almost invariably represented only by the regu 
Iirly appolnted defense counsel, i ,  e ,  the offlcer appointed by the commanding general 
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dered to trial by the commanding general, is represented by defeuse counsel 
uppointed by the coiiimandiiig general, and is tried brfore ti co\W which consists 
entirely of ofiicws \\.hi, are tlepriitleiit ngon the vom~iial~(li~iy general for their 
assignments of duty, efficiency ratings, promotions and leaves. If the accused 
is conyicted, the coiiimanding general reviews the record of the trial and in 
most instances has the power to order tlie seiiterice executed. It is obvious that 
tlie coniluanding griirral has it u ithin his power to illiluence defense counsel 
ant1 to control the court by indiciktinp to it, directly or indirectl), his wishes as 
to the Andings :ind sentence. 

It is this complete doninntioil of tlie court and counsel by the cou~manding 
general which is referred to as “coiiininnd co~itrol.” The possibilities of SO 
exercising this control as to deprive the court-ilictrtinl of any real independence 
is apparent and at times coiurnand has so outrageously dominated the courts 
uinrtinl l a  11s to (uuse the Federal courts to use such extreme terms as  “military 
despotism” *” and “a court * * * saturated with tyranny.” ” 

In  deinnncling the checking ctf coii!in;t~~d control, the War Department Advisory 
Committee said : 

“The Comnlittee is convinced that in iiiaiiy inhti~nces tlie conimanding officer 
who selected the inelnbei‘s of the courts iiiade n deliberate attempt to influence 
their decisions. I t  is not suggested tlitit all coiiiinanders adopted this practice 
but its prevalence n’ns not denied and indeed in soine insttinee8 was Sreely ad- 

4 W 4 8 ’  i W 501%. 
20 khnp;, o v:<b,~iteb States (89 F Snpp 205 207 (Ct. .  Claims 1947 ). 
? l \ In r i . nh  ( .T in Beet?, v. Hinter  (75 F. Suuu. 825. 828’ (D. &. Kans. 1948). It is 

diffi&fi-foi.-‘o<e whnhfls-not  had flrst-hand experiefice with the operation of the Army and 
S n v y  corlrt-martin1 systeitis l o  envisage the ease with which conlmadning officers can dictate  
the tindings nntl sentence of the court. I n  Beets v. Hunter, supra,  the convicted accused 
wccesafiillv al)l,lied for  n writ  of habeas rorpus The  x r t i n e n t  facts a r e  s ta ted in  the  
fo!!owin- jnotntioii  froin aiit\-e >lurril1l’s opinion’ (75  F. kupp. a t  820) : 

When^ Captniii Morgan ciilGd upon p i p  (Beets, the accused peti t ioner),  as the nppointed 
defense coiinsel, Cagtnin Morg?n wn8 lnlormed tha t  he  (Beets) wished to  have Lleutenant 
Fox i’eni’ewiit I l i rn .  u ~ h e r ~ i i n o ~ i  C‘antnin Ilorrriui lef t  him and wcnt back. leavine the  impres- 
&oil - i t‘- le&-th-~t’ h e  g n d d  l i R ~ 6 ~  Lieutentint  Fox call him. Lieutenint  Fox- did not see 
thiR petitioner : iiisteutl Cniitnio 11orgnn returned and on the  day before the  t r ia l  was fur- 
nished n copy of the cliayges. He confesses on the witness s tand t h a t  he was wholly in- 
competent to reurrsent liini. and he U ~ R O  mnlres i t  plain. manifestly plain,  too plain for 
mi,$ake, t ha t  h e  did so only on ord~i’s--ii~tiiig under order8 as R soldier. 

The trinl of this cnsc i n  the eyes of both the  yroaecutioii and  the defense \vas whollv 
ohnorions and rpuiilsive to  their fandnmentol sense of lostice. and t h a t  i s  t he  tebt bv which 
this  cou?t ghnuld’ judge i t .  

“The court  has  n o  difllculty in flndins t h a t  the court  which trjed this man was saturated 
with tyriiony : The coinplinnw v i t h  the AI t i cks  of Wnr and with nii l i tnrj  justice was an  
empty and farcicnl compliance only, and the  court  80 flnds from the facts  and  so holds a6 

Judge Whitaker characterized the  proreedings a8 follows (89 F. Supp. a t  207) . “A more 
flagrnnt case of military despotism woul? be hard to  imagine. It was t he  verdici of a sup- 
posedly impartin1 judicial tr ibunnl : hut it was evidently rendered in spite against  a junior 
officer who had dared to demonstrate the fallibility of t he  judgment of h i s  superior offleer8 
un t h e  court-who had, indeed, made them look ridiculous. It was a case of almost com- 
plete denial of plaintiffs consti tutional r ights.  It brings grent discredit upon the adminis- 
t ra t ion of mili tarv iustice.” 

22 Rept. War D6pirtment i\tlv.isory Committee on Yili tarx Justice,  8-7 (1948) .  



66 UNIFORM CODE O F  MILITARY JUSTlClE 

niitted. The  close association between the  comiiiandirig gerleral, the  staff jiidge 
advocate, and  the  officers of h i s  division made it ens)’ for the inembers of the  
court  to acquaint themselves with tlie views of the  comni:lnding nfficw. Ordi- 
nnrily in the late w;i.r a general conrt was  app0inte.d by the  Iilrijor generRl of a 
division from the  officers in his coinninntl, ant1 in due course their judgrnent 
was  reviewed by him. S o t  infrequently the  tuenihers of t he  court mere giren 
to understand tha t  in case of a conviction they should impose the  maximum 
sentence provided in the  s ta tu te  so tha t  the  general, mho hnd no IJower to  
iricrease a sentence, might fix it  to suit  his own ideas.” 

Although the  Keeffe Board which wns coinposed of commissionrd officers of the  
nava l  sprvices, with the exception of i ts  president and vice president, refused to  
go so far :is to say t ha t  n ii:cval court appointed in like manner was  “a mere 
creatnre of the  coiivening authority,  appointtcl to do his bidding,” ” i t  neoerthe- 
less aiiggested that- 
” * * * convening authorit ies would not detail named officers t o  speciflc 
courts for p;ii,ticiil:rr tri;ils, bnt would clc?tail quatitied personnel within their  
command to court-ni:rrtinl p;itiels froiii which inernhers of the  cc!urt would be 
t:iken from time to t ime to fill wciinvies and to replnce relieved members on 
some inipersoiinl niethnd.” 

On SerJtenibrr 15, 1919. even before the  adoption 
of the  l9?0 Articles of War,  the  following colloquy took p1:i;e 011 t he  floor of t he  
Senate between Yi.iiatnr So r r i s  and Sen;itor Chaitiiberliiin : 

“Mr. XORRIS. One of the  evils, as I understand it,  is t ha t  all  t he  men, not 
only the  nieinbers of the  court but the, prosecwting officer as well as the attorney 
for  the  defense, a r e  selected by the  ninn who makes the  charge in reality, and 
from whom every one of the  officials, if they get ii proniotion, must secure it. Is 
tha t  r ight? 

“Mr. CHAMBERLIIK. Absolutely. 
“Mr. XORRIS. Of course, thtit surrouiids the young nian witti an air of injustice 

to  begin with. 
“Mr. CHAMBERLMS. There  is no question about that .  The  coinmantling officer 

appoints the  court ,  he  appoints. t he  prosecutor, he  appoints the  counsel for the  
defendant, * * * he  approves or dis:ipliroves the sentence when i t  is 
rendered.” 

And Prof.  Edinund &I. h1org:in of the I Ia rvard  Lam School, Chiiirman of t he  
Forrestnl  Coniniittee on a Uniforiti Code of Miltary Justice, u a d e  the comment 
in 29 Yale Law Journa l  52, 60 (1919) : 

”The  control of appointing and other superior mili tary authority over the 
court and its  findings is  to  the civi1i:in the  most astonishiiig and confusing 
characteristic of the court-martial  system. 

A poll in:i(le in 1947 of the nienibrrs o f  the  Jndge Advocntes Associ;ition, a n  
organization conigriaing in its n ien~hersh i~ i  ne;irly 2,200 of the  si~iiie 2,700 lawyers 
who served :IS officers i n  the .Jutlgc. Atl\’oc;rte C;erifAr;il‘s L)ep;rrtirient drlrirrg World 
War 11, showed ii coinplete concnrrenc*e in tliP c011c:lusion tha t  the  primary re- 
quirement of a court-ni:trti;il s,vstenl whic.11 c.onlt1 he s;litl to  adlrrinister justice 
was the totul se1,ar:ition o f  a1;lJointitip : i l i t l  rvviewing ;iiithcii’ity frolll conllnand. 
Of the  774 inenibers who :irisiveretl thv qurstionn;iire, 703 reconliiiended a total  
scparatioii of the vourts from tlre cniiiiiiiiiid voiitiw1.” 111 t~rtlrr to ;iplireci:ite the  
significance of this vote, it  nirist br rc.trlixcvl thrit the nitmtiers o f  the Judge Advo- 
cxte Generxl’s LWpartinerit were the  nii1it;iry persolinel I I I I IS+ closely :issocitited 
with the nilrriinistrntion of the  court-martial  system. 

Despite this uniformity of opinion riiiiong those liest q3i;ilified to pnss jiidg- 
nirnt, the cwirt-ni;irti:il reform legisI;~ti i~n, ;is intiwluct~tl ant1 :is p:issetl, did not 
contain provisions which woultl tlivorcv the ( ~ ~ i r ~ r t - i t i ; ~  rti:ii systrlri from c80rninarid 
caontrol. I t  i s  not without signific*:irire thrit the’ hil l  ;I< iriti.otluc:eil had  been 
framed by the  War IWpnr tn l f~~ t .  which h:rtl ignoreil the  1)riiir:iry reconiinentln- 
tiiins of i ts  own Advisory Comiriittt.e o n  Militrrrj. Jristivr hy retaining the  old 
riietholl of appointing conrts and  w ~ ~ n s r l  :ind plnvirig tlie itiitinl power o f  review 
iti tho coinrn:ititlirig otfiwr who w a s  vwted with appointing riuthority. This 
1egisI:iti1~11, known a s  the  Elston A(T. hat1 :I storniy history m t l  resolved itself 
into 11 tug i i f  w a r  between the  Swr r tn ry  and Under Recwtxry of W a r  and  

All this had n f a n ~ i l i a r  ring. 

_-- 
* a  Rrpt. Grn. Court-Martial Sentence Rev. Bd. 62 (194.6). 
26 . , A  CnnL‘rrwinnd Ribcord 5.184-5385 (1919) 
2“ TIrnringu of IInriar Siitwnmrnittee on Arnird Services on H. R. 2575, No. 126, 80th Cong., 
1 4  !ll. a t  (iA-fl9. 

2a R I W . ,  2002 (1947 1 .  
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certain high-ranking officials in Washington on one sidn and, on the other, various 
bar associations and veterans' organizations which had made a study of the 
actual operation of the courtmartial systein. and the iiieinbers of which had had 
far  better opportunity than the higher echelons of the h'lllg and the War Depart- 
ment to view the court-iuartial trm in the field at division level and lower. 

The House Coiuinittee on Armed Ser.vices submitted a report " and its Sub- 
conimi ttee on Military Justice held full hearings. The provisions of the Elston 
bill setting up  the Judge Advocate General's Department as  a separate corps 
with its own promotion list and responsibility for performance of duty through 
its own chain of command IVilS the focal point of attack by the opponents of 
basic reform. As the bill contained no provisions for the separation of the courts 
from coinniand there was no necessity for attack on that  fundamental reform. 

Despite the opposition to the creation of a separate Judge Advocate General's 
Corps, this provision was retained when the bill was reported out of committee 
and the Elston bill was passed by the House virtually without opposition. I t  was 
then brought to the floor of the Senate as an amendment to the Selective Service 
Act of 1948 and, upon the assurances of Senator James Kem that  i t  incorporated 
all the recominendations of the Vanderbilt Committee and had been approved 
by the American Bar Association,2* it was passed by the Senate. 

These statexnents were entirely incorrect and in view of the questions concern- 
ing the bill which arose during the short Senate 'debate, it is questionable whether 
the Elston bill would have passed in its present form had not the Senate been 
inisirifornied as  to the scope of the bill and as to its approval by the American Bar 
Association. The Elston bill was approved by the President on June 24,1948 and 
became effective February 1, 1949. 

By 
amendment to  section 8 of the National Defense Act, an independent Judge 
Advocate General's Corps with a separate promotion list is set up.*g It provides 
that all members of the Judge Advocate General's Corps shall perform their duties 
under the dirertion of the Judge Advocate General?' It provides that all.members 
of the corps will be assigned a s  prescribed by the Judge Advocate General, after 
appropriate consultations with commanders on whose staffs they may serve, and 
it authorizes the staff judge advocate of any command to coinmunicate directly 
with the staff judge advocate of superior or subordinate command, or with the 
Judge Advocate General?' 

Although it continues the vices of the existing system with respect to the a p  
pointment of the courts, the trial judge advocate and the defense counsel by 
the commanding general and the review of the findings and sentence of the courts 
by him, it forbids the censure or reprimand of any member of a court martial with 
respect to the findings or sentence adjudged by the court and provides that no 
person snhject to military law shall attempt to coerce or unlawfully influence the 
action of a court martial in the performance of its duties." 

The Elston Act further provides that  the officer appointing a general court 
martial shnll detiiil as  one of the members a law member who shall be an officer 
of the Judge Advocate General's Department or an officer who is a member of the 
bar of a Federal court or ofr the highest court of a State of the United States and 
certified by the Judge Advocate General to be qualified for such detail." 

Its provisions Wild to proinote the appointment of better qualified personnel 
both as trial judge advocates and as  defense For the first time, it is 
required that, upon the request of an accused enlisted man, there shall be a p  
pointed as membprs of the court martial enlisted men to the number of at least 
one-third of the total members of the court." 

The Elston Act further attempts to improve the system of review of the findings 
and scwtences of courts martial and provides for the creation of a Judicial Council 
to consist of three general officers of the Judge Advocate General's Departinent 
to nct as a kind of Army Supreme Unfortunately, the new provisions 
respecting review pile chaos upon confusion with the result that they a re  even 
less nnderstantlnble and more complicated than those which had previously 

Notwithstanding its defects, the Elston Act represents a step forward. 

- 
2' 11. Rrpt. No. 1034. SOtli Cong., 1 s t  sess. ( 1 9 4 s ) .  
e 94 Co~igrexsionnl Record 7784 ( J u n e  9 1 9 4 8 ) .  
* * P u b .  I,uw No. 759. 80th  C u m . .  2d sess:. sec. 246 (June 24. 1 9 4 8 ) .  
a0 Id . ,  scc.  248. 
21 Id., RCC. 223. 
39 Id set. 238. 

*' Id., SPC. 208. 
"Id.  sec. 203. 
m Id.: sec.  226. 

3 3 1 4  SPC. 206. 
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existed under article 501/2 of the l9Zu Articles of War. Finally, the Elston Act 
provides a procedure for petitioning the Judge Advocate General for a new trial, 
the grounds for which have been limited by regulation to jurisdictional error, 
substantial injustice a t  tlie trial or newly discovered evidence sufficient to affect 
the result of the trial.3' 

Despite the fact that the Elston Act was hailed in some quarters as  an effective 
reformation of the Army court-martial system, i t  was immediately attacked by 
the bar associations as  reform in name only and it was pointed out in no uncertain 
terms that so long as the power remained in command to appoint the courts, the 
trial judge advocate and the defense counsel, to refer cases for trial and to review 
the findings and sentences of the courts, the reforms were illusory?' I t  should 
further be noted that the Elston bill affects the Army alone and that  neither the 
Xavy, the Marine Corps nor the Air Force are afforded even the inadequate 
reforms which it embodies. 

Partly to extend the provisions of the Elston Act to the Air Force, the Navy 
and the Coast Guard, and to set lip uniform court-martial procedures for 
all the armed services, and partly to iiiert certain c.riticisiiis a l rwdy directed a t  
the act, in August 1945 Secretary of LWft~nse Forrestal appointed a special com- 
mittee. headed by Prof. Edrnund M. Morgan of the Narrard Law School:' to 
prepare a code, uniform in substance, interpretation and application, that  would 
protect the rights of those subject to it and increase public confidence in military 
justice without impairing performance of military functions, 

The Uniform Code of Military ,Justice prepared by the Forrestal committee was 
introduce11 in the House and Senatr nn February 8, 1919, as S. 857 and H. R. 
2498. This code enibodic% fiirther ii~ipi~ovenrents i n  the system of military 
justice, but inciwlible as it may stwii. ii~iiintiiins intact the old system crticized 
by Senators Sorr is  and Chniiibei~lnin a s  fnr llnck as 1919,'" whereby tlie command- 
ing penrral appoints froiii liis comiii:ind the ineniliers trf the coiirt, the trial judge 
advocate and defense counsel, refers cases to the court mid thereafter reviews 
the court's findings and sentences." 

Bclfore analyziiig the btisic: preiilisrq \vliivli iicv'oiint for the survival of a system 
which leiids itsc'lf SO re:idily to tyr;iiriiy ani1 oppi'wsion, it would be well to  con- 
siiler the accniiiplislrinents of the E'iir:wtnl coiniiii ttee. 

The iipt fraillet1 by tht) cminiittt'e, for the !kst time stntvs in  clear and readily 
iint1erst:intlxble l:ingiiage the ~ i i ' ~ ~ c e t l n i ~ ~  to be follo\ved, coiiimendng with the 
apprcilicwion of the accrisrd :I ntl tlie l)lac*irip of ch:irgc,s nxniiist hini and ending 
with the h t i l  rwiew of the rr2cortl of tviiil. The siibstantivc 1:iw is nincle more 
explicit niicl restatetl in hi) ineii's Inngiiii:.e. A new tri'nlinology is employed 
wIiic.11 will he iiiiiforil1 throiighout the services. 

Tlici s11liilii8il'y c,ourt nIarti:il, tlir lo\vest (:nuit. which consists of n single officer 
and before which neither the liroseciition nor the acc*nsetl iniiy be represented 
by counsrl, has been tlqirivetl of all pnwer to try an accused except with his 
consent iinless hth has first been given the oplJorturlity tn accept liniited nonjudi- 
cial punish~iient.'~ A s  the summary court has few if any characteristics of 
H coiirt, the chnrige is salutary. In ordrr to obviate tlie necessity for trials by 
courts Inartitil where minor offenses are  involved,, the punishiiients which a 
coininar~cling officer may iinpose without trial have been coiisiderably extended.u 
It should be made explicit by aiiieiidnirmt to the codr that the aAriiiy's previous 
practice of periiiitting tire accwsetl to tlenitintl ti'inl by court nini'tial in lieu of 
nonjudicial punishment is to be preserved. This option should be extended to 
naval personnel, upon w7holli noiliudici:il punishnierit liiay now be imposed without 
trial and without the accused's consent." The code should likewise be amended 

57 Id. Bec 230 .  Manual for Court Martial  pars  101 102 (1949 . 
3*::14'A. B. A ' J .  702-703 (1948) ' R N. 'Y. Co'Unt; Lawsers  Association Bar  SUI,, 5-12 

39 C€, 29 Yale 1,. J.,  62, 00 (1919). 

'1 At the time the propovt~l uniform rode was introdiiced in the Senate and  House. Secre- 
tary of Defense Forrestnl  issued a press release which emphasized the enormous powers 
retained by ronimand. Tlir r ekase  read i n  par t  : 

".\niong command fiinctions the proposed code would retain a re  : 
"1. (!onininnding offlceru refer the charges in general, special, and  summary courts mart ia l  

arid ~ O I I Y P I ~ I ~  the courts ; 
"2. Comnianding omrers nppoint tho memherR of the courts' 
"3.  ('imlmuntling ofRcrrs urinnint tile law i1fflrt.r and counsil for  the t r ia l  
' '4. (.'oiiimantling offirrrs refitiri f i i l l  power to set aside findings of guilty and  to modify or 

rhuiige th r  ~ r n t f ~ n c ~ ,  hut are iiot prriilittcil to illterfrrr with verdicts of not guil ty or increase 
the s v w r i t y  of the sentence iniposvtl." 

(1949)  : 4 Roc. Association of the Ba;. of the City of New Ydrk, 28-31 (1949). 

58 C O S G R E S S I O S A L  ItECOllD,  5384-85 (I!lln). 
' 

I D'i Congrevsiorurl Record, 136s (Feh. 8, 1949) 1. 
1.nifot-m i ' ode ,  a r t .  20. 
Id., a r t .  15. 

4' Articles for the Government of the  Navy, a r t .  24. 
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to provide th:it if such pnnislinlent is refused the accused may be tried only before 
a special or genrral court martixl. 

A s  to the genrr:il court martial, the Uniform Code requires the ap1)ointnlent of 
a law ofiicler who shall sit with the court in open sessions, but who shall not 
retire with the court when it closes to consider its findings and sentences. The 
law officer is requirt4 to be n inember of a bar of a Federal court or of the 
highest court of n State of the United States antl must be certified to be qualified 
for such duty by the Judge Advocate General of the armed force of which he is 
a ineiiiber.“ He is charged with the duty of ruling on all questions which inay 
arise during the course of the trial, except chnllenues and interlocutory motions 
for a finding of iiot guilty or relating to the sanity of the accused-and these 
rulings, for the first time in the history of our court-martial system, a re  not 
subject to heiiig overruled by majority vote of the members of the court.“ It 
is also his duty to instruct the court as to the applicable law,4’ but he has no par t  
in tiie (!onsiderations or the voting of the court on the findings and sentence.“ 
I n  other wortls, the judge and the jury in civilian courts are  paralleled by the 
law offic~r and the menibers of the court in the court-martial systenr. 

The provisions for review are  greatly simplified and for the first time in the 
history of this country, if the code becomes law, the final appellate court of the 
armed services will consist of civilians. This court is denominated the Judical 
Council and it is provided that it shall be composed of not less than three members, 
each to be appointed by the President from civilian life, each of whom shall be 
a member of the bar admitted t o  practice before the Supreme Court of the 
United States and each of whom shall receive compensation and allowances equal 
to tliose pdid t o  a judge of a United States Court of  appeal^.'^ I t  i s  provided 
that the Judicial Council shall review the record in the following cases : 

1. All cases in which the sentence, as afllrmed by a Board of Review (the inter- 
mediate reviewing authority), affects a general or flag oficer or extends to death. 

2. All cases reviewed by a Board of Review which the Judge Adrocate Gen- 
eral ortkrs forwarded to the Judicial Council for review; and 

3. A11 cases reviewed by a Board of Review in which, upon petition of the 
accused and on good cnnse shown, the Judicial Council has granted a review. 

Provision is 111:idr for the representation of the United States and the accused 
by appellate c20unse1.s1 

For the first time, also, a continuous surveillance and review of the workings 
of the court-martial system is provided in this Code and tlie Judicial Council 
and tlie Judge Advocates General of the Armed Forces a r e  charged v i t h  this 
duty.K2 

With all the excellent work of the Forrestal committee it has iiot, a s  lias been 
pointed out, towlied the fiiricliimental proble711 of coiirmancl control and, as  has 
been well stated : 

“Only by witlitlrawing froin coniiiiaiid tlie power to influence the court can we 
be sure that it will not be clsercisetl in the future as it  has been in the past.” 

What are  the arguments advanced in justification of the retention of this power? 
The priiii:iry contention dates b:iVli to the publication in 1886 of Winthrop’s 
Military Law nntl I’recwlrrits, which wils for iuaiiy Fears the Army’s bible with 
respect to military law. Colonel Winthrop said : 

“Not belonging to the judicial branch of the Gorernment, i t  follows that courts- 
martial must pertain to the executive department ; and they are  in fact, simply 
instr ioi ioi fnl i t ics  of flre czcwtfirc porrcr’, provided by Congress for the President 
as (loiiiinantler-in-clli~f, to aid liiiii i n  prol)rrly conmumding the army and navy 
and enforcing discipline therein, and utilized under his orders or those of his 
authorized iiiilitary representntives. 

“Tli~is iiideed, strictly, a rourt-llli\rtial is not a court in the full sense of the 
term, or as  the mine is understood in the civil phraseology. I t  has no common- 
law powers whateyer, but only such powers a s  are rested in it by express statute, 

46 Vnlform Code, art. 2G. 
48 Id . ,  art .  5 l b .  
47 Id . ,  a r t .  5lr. 
4 5  Id,, a r t .  26,  
’g Id., u t .  (iin. 
so Id . ,  u t .  f i ih. 

Id.  a r t .  i o .  
62 I d  a r t .  fi7g. 
63 Letttar t l n t d  Sovei i i l )er  

justire of tlir Aiiiericirii Hur 
t he  New York County  Ltiw 
tlr.rss~d t o  t l i i s  Coiiiiiiitter oii a Ciiiforin Code of Jl i l i tnry Jnntire.  

1948, froin tiie chairnim of the conmiittee on mili tary 
Icint ion the Association of the Bar  of the City of New York 
.\ssocibtiori. and  the Wnr Veterans Bar Association, ad! 

5’ 1 Wiiit t irol) ,  1I i i i t : i ry  L:iw antl l’rrcetlrnts 53-54 (1886). 
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or miiy be tleriretl fiwm niilitary nsagr’. Sone  of the  s ta tu tes  governing the  
jurisdiction or procedure of the  ‘courts of the United States‘ have any a1)I)lica- 
tion to it : nor is it c~iiilir;ic~(1 in the  lirovis!oiis of tli? 1’1th Aiiicwdirit.nt to the  
Constitntion. I t  is inclreil a crentnre of o r d o ~ ,  nut1 except insofar as an inde- 
pwtlt,iit (lis(,rrtioii m;iy lie piv t>n  i t  11;: st : i t i i t t ’ ,  it i i  :is i i inc!~ snb jwt  t o  the  orders 
of a competent superior as is a n y  military body or person. [Italics in original.]” 

This  iine or rensoiiing hiis betan niore succinctly stated in the maxim, “Discipline 
is  a fiiiiction of columancl,” and  i t  has  been argued tl!at, since tlie commanding 

ble for  the  welfare and lives of his men, h e  must also have 
11 t1ic.m a i i d  conseqiiently the  courts appointed by him should 

carry out his will.” 
Pe t  cren Colorirl IViiitIirop recognized tha t  courts rnnrti;il were untler obliga- 

tion to reiitler justice in ~ i c~cor t l anc~~  with the  fundamental  principles of law and  
without partiali ty,  fa lo is ,  or  

“Sot\rithstaridiiifi t ha t  the court martial  is  only a n  instrumentali ty of t he  
executive power having 1 1 0  re1:ition or connectioii, in law, with the judicial 
establishments of the cotintry, it is yet. so f:ir as it is a conrt a t  all,  and w’lthin 
i ts  field of action, as fully a cciurt of law iinil ji1.tic.e : I C  is aiiy civil tribi:ii:il. 
As a conrt of law, i t  i s  bound, like a n y  coiirt, hy tile fu1ltiameilt:rl principles of 
law, ii!id. in the ubsenc3e of special provisions on the subject in the  military 
coile, i t  observes ir i  general tht? rules of evidence ns ndnpted in the  common- 
laiv courts. As a court of justice, i t  is required, by the tri’ius of i t s  stnutory 
oath (a r t .  8-1) to :idjuclicatc I)rt\vcwi tlie Uiiite‘tl States :ind the  :iceused ‘without 
partiali ty,  favor, or affection.’ :ind :iccoi’ding, nnt only to  the  laws and customs 
of the srrviw, hi i t  to  its ‘coiiscknce,’ i. e., i t s  serise of substantial  r ight and 
justice un:iffccTeti by teclinicalitirs. I n  the tvor(k of the Attoriiey General, 
courts niarti;il are thus ‘in thtl strictfist seiise courts (if justice.’ ” 

Despite. tho origins of the couris-in:irti:il s y s t w i ,  no offic~?r. in a position of 
authority h i s  bwri found who contericls tha t  coiiiiii:ind ]ins or sliotiltl have the 
powcar to dictate the firitlirigs :iiitl s o n t t w ~ s  of tho coiii’ts. Intleetl, t h e  War 
Departineiit included i n  the original ver.-i!in of tlie Elstijii Act th;, provision 
referred to  siiprx, pagr 271, which forbids the  cf?nsure or repriiiinrid of a court 
with respect tu i t s  finclings or senteiic,e iirirl any :it!rliilit to c w w e  or  unla\vfully 
7nfluenc.e tlie action of it coiirt iii;irti:il. Tlie iipponc~rits of provisions seeking 
to  remove wmmand  control argue, iiiste;iil, t ha t  the  inst:iiic.es of comniand 
pressure were so insignilic:iiit as to be uriwurthy of notice and tha t  no change 
in the method of appointing courts and couiisc~l is  necessary. In  :in article 
in the Virginia 1,aw I(eview, tlir; present Seci,tttary of the . irniy, Kenneth C. 
Royall, said.’’ 

“The  War Department frrls tlint t he  Cominittee rrcc4vetl R rn thr r  exaggerated 
impression of tlie prevalence or seriousness of prrswrt? exerted on courts martial. 
However, there  were doubtlrss instances where appointing authorit ies entirely 
misconceived their  duties and  functions mid. overstepped the  bouiitls of propriety.” 

The  point remains t h a t  if t he  defense establishment is sincere in its disclaimer 
of any  desire of command to  dominate the  militiiry courts,  i t  should have no 
hesitancy in removing the powei’s of appointment aiicl reriew from the  com- 
manding general and  placing them in t h e  inckpendent Judge Sdvocate General’s 
Corps, the Army’s legal a r m  charged with administration of t h e  court-martial  
system, and in similar departments which should be established in the  other 
services. 

It must no t  be assumed t h a t  the maintenance of discipline requires command 
control of the  courts. On the contrary,  the Army’s own definition of discipline 
indicates tha t  such control tends to  weaken discipline by adversely affecting 
morale. The  Army h a s  defined discipline as “* * * a n  intelligent, willing 
obedience” “ and, as command control of courts mar t ia l  i s  “subversive of 
morale,” Io i t  is also subversive of discipline. 

As one general officer stated to  t he  War Department Advisory .&minittee on 
Militiiry Jus t ice :  MI 

Relit. War Department .\dvisorg Committee Military Justice, 7 ( 1 9 4 6 ) .  

Army F’irld Miinunl 22-5. E’ohruary 1946, p.. 6.  

sG 1 WinthrO I Military Law and Precedents,, 61-62 ( 1 8 8 6 ) .  
5: 33 V W .  I,. kk. 2614, 276 ( 1 9 4 7 ) .  

5@ Kriit. W n r  1)rpartment Advisory Cominittee on Military Justice,  7 ( 1 9 4 6 )  : “We think 
that t h i ~  iittitutlr is conipl~tr ly  wrong and snhversive of morale : and that i t  is  necessary to 
take definite Htrps to guard against the breakdown of the Hystem a t  th!s point hy making 
such action contr‘iry to the Article8 of War or regulations and by protecting the courts from 
the infliirnw of the officrrs who authoriw nntl conduct the prosecution. 

Hvrit. n’ar Drp:irtnirnt Advisory Committee on Military Justice,  (!ompilation of Answers, 
l ( 1 9 4 H j .  . 
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"Discipline is maintained by many means, outstlnding among which is the 

proper administration of justice. There is no such tiling as a choice between 
maintenance of discipline and proper administration of justice by the courts 
martial system. Justice is administered through courts martial in the interest 
of maintaining proper disciplinary standards." 

I t  provides 
orderly procedure for functions of command through administering justice. This 
is compatible with pure justice, since an unjust application will result in loss 
of morale and of combat strength." 

Despite the statement of Colonel Winthrop" that a court martial is not a 
coiirt, the Supreme Court of the United States said a s  long ago a s  1886, in Runkel 
v. United States, that a court martial organized under the laws of the United 
States is a court of special and limited jurisdiction." The decisions in the I'UmU- 
shita," Urafton,"J and Vidul cases reflect the view of the Supreme Court that 
courts martial are  true courts and are  bound to observe that impartiality and 
independence which are the roots of due process. 

In a recent television and radio program, the subject matter of which was the 
advisability and practicability of taking control of the courts out of the ]lower 
of c~rnniand,~ '  Col. E'redericlr Bernays Weher, one of the leading advocates Of 
the retention of the present system, under cross-examination by Governor Gibson, 
of Vermont, admitted that despite the prohibition against coercion of the courts 
i t  would be quite riussible for a commanding general who had been displeased 
by the findings or sentence of a court martial to reduce the efficiency ratings 
and thereby adversely affect the military careers of the officers who served on 
that  conrt. Colonel Weiner's only answer to the problem was that  such conduct, 
although probably not provable. would constitute a violation of the Articles of 
War arid that there was no way in which individuals could be prevented from 
breaking the law. 

The trntli is that iiidividuals can be prevented from breaking the law bg 
putting it out of their power to do so. If the appointment of the courts is 
taken from colnniantl and placed in the judicial arms of the armed servicc!s, the 
judge advocates of the . h n y  and Air Force and the legal specialists of the 
Savy, tliei'e \vi11 be little opportnnity for any violation of the prohibition against 
coercion of the courts. 

The present Articles of War and the provisions of the proposed Uniform Code 
both place the power to convene general courts martial in the President of the 
United States, the Secretaries of the Departments of the Army, Navy, and Air 
Force, and cornmanding officers down the line to the commanding officer of a 
separate brigade or naval station or of a separated wing of an Air Force." 
In addition, there is a catch-all provision to take care of unusual situations or 
the exigencies of wartime by which a generel court martial may be convened by 
any commanding ofiicer designated by the Secretary of a Department or the 
President. 

A single change in the pending legislation is required to effect the divorce S(Y 
urgently needed, viz, the designation of the senior officer of the Judge Advocate 
General's Corps, or legal specialist attached to an Army or higher command, or 
the corresponding units of the Navy, the Air Force, and the Coast Guard, to act 
as convening authority in lieu of the commanding officer. The power of the 
President and of the Secretary of a Department to convene courts martial should 
be retained and, in order to preserve the same flexibility which now exists, it 
should also be providod that the Secretary of a Department or the President 
should have the power to designate any officer of the Judge Advocate General's 
Corps and any legal specialist to act as convening authority. 

In each instance the convening authority would appoint the law officer and 
the defense counsel and would appoint members of the court from st panel 
designated by the commanding oficers of echelons a t  or below the level of the 
convening authority. In normal course the court would be appoihted from officers 
of the divisioii or tlir corresponding Navy or Air Force unit to which the accused 

A second general stated : 
"The purpose is to increase an army's ability to fight successfully. 

81 Ibid. 
QSupra p 276 
aa See 122 U S 643 555 (1886). 
.M See I n  re  Ya'masii ta, 327 U. S. 1, 8 (1945). 
86 See Grafton v. United S ta tes ,  206 U. S .  333. 347 (1907). 
O8 See In re T''d52, 179 U. S. 126. 127 (1900). 

"On Trial, February 10 1949 
as A. W. 8 ; Uniform Code, 'art. 22. 

8908x6 0-5+---01 
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belonged, but, where ciimnistancrs iiidic*:itrtl tliiit a fiiir tr ial  c~iuld not lie ‘ 
obtained froui aniong the  officers so drsigiiatrcl, thc coiivriiing :~ntliority could 
order a tr ial  by :I court  con ing of ofiirers assigned to i i  (I i tf t~wnt or higher unit. 
The only iiistaiices iii ivh  this extraordiriary prowtluix3 w i i i I l ( 1  be required 
would be those in mliicli convening authority belirvvd tlitit couimantl MYIS 
attenl1)ting to influcncr tlic court or those i n  which feeling in the accused’s 
command \vas so strong tha t  a fa i r  t r ia l  might not be obtainable from a court  
consisting of officers of tha t  conimarid. 

Cornmanding officers \vould retiiiii tlie power to control the prosecution by 
being vested with thti 1 ~ 1 w r r  to rrfrr ciist’s to tr ial  and to appoint t he  t r ia l  
judge advocate. Comm:intl would also be given the right to review the  record 
for the  purpose of exercisin,g clemency, but the  reviewing power now vested in 
the commanding general as convening authority would be transferred to  the 
member of the  Judge Advocate General’s Corps or leg111 specialist who appointed 
the court. 

These are the  precise i,ecoiumendations made by Secretary of War Patterson’s 
Advisory Coiiiitiittre on hIilitnry Justice."' 

It \voultl 1irob:ibly not lir 1irnctic:iblr til rstc.iic1 tliih teiu of alipointiiig courts 
to special courts iiiartial where legal officers may not be available, bu t  i t  is 
certainly true that  any court which 1i:is the lmwrr to sentence a man to death,  
or  to confiriemrnt arid Ii:iixl labor for a pt’riotl of  years ul) to life, or to  tlismiss or 
discharge hiui i n  tlisxr;icr from tlie a i ~ i i i r ~ l  services should b r  made completely 
free f i ~ ) n i  outsitlr iriflurlice of a n y  kiiitl. I n  sperial circumstances or in  t ime of 
wtir i t  iiiay be necessary to designiitr teuipornrilg a judge ntlvocate or legal 
spcciulist to ;I distiiiit or iwlatrt l  c~omm:tritl, but this inconrmience is snicill 
colnpat~etl to the tlnin:igr to iiiorale w1iic.h results from tlitl belief held by s(i  miiny 
uiilitary arid i i ; i w l  prrsoiiiiPl th:it t l ir  courts exist to carry out t he  wishes of the  
comniaridirig ofi iwr ; i i i ( l  thxt justice is riot to tic1 esriwtcyl frtrm them. 
, The  situation in the  nruitvl service's is  f a r  tliffermt today tlian it  was when 

professional soltlicw aiitl wilors  coiistitutecl t h v  nrnird forcos. Duririg the 
past two Woi,ld \Tars the United Sta t r s  has lint1 :I citizens’ ;\rnig :1iit1 ?;avy. 
The  Military and  Sara1 Establishments now cunsists of upward of 2,.000,000 men 
ant1 women, rnariy of \vhoin iirr citizriis who. though they w r v e  tlirir country 
willingly, would not voluntarily ha re  selected the  armed services as their sphere 
of occxpation. 

These citizens should not lose their  r ight to a fair  t r ia l  by a n  impartial  court 
because they a re  in the  sc.rvice of thtlir coruitry. Nor is it in t h r  inttxrvsts of 
their country tha t  they Iiavfl no faith i n  tlir jiistice of its niilitaisy tribnricils. 

“ I t  is an  essrntiiil tu t h r  prrwrviitioii of morale t h a t  the. prr~o111ie1 of the  
armed forces beliere the  system tu he f a i r ,  as tha t  i t  be adniinistcred fairly.” 

The  power given to  the  Congress by art icle I, section 8 of the Constitution, to 
make rules for  the  government i t l i d  i?gnlation of the  1 : ~ t i i I  aud naval forces 
should be so exercbed as to irisnrr t i 1 1  ;itlniinistration (it’ military and naval 
justice in accordance with th r  fnndaiiirritnl requirements i ) f  the .\mericaii con- 
cept of justice. 

AMENDMENTS TO UNIFOHM ConE OF ~I ILITARY JUSTICE ( ISI’ROUUC~I) A s  H. R. 2408) 
SUGGESTED BY T H E  C O M M I T T E E  ON RIILITARY JCBTICE: OF THE .13fERICAN BAR 
ASSOCIATIOX TO FREE GESERar. COURTS F H O M  COMMAKD I)oafIN.i lIox 

Article 1. Definitions: Add two new definitions to be nurnberetl and  read as 
follows : 

“ (  15) ‘Appointing authority’ shall be construed to  refer to  a coniiuanding officer 
authorized to appoint a summary court  or  a panel of military personnel from 
whom shall be designated the  members of general or special courts-martinl. 
“(16) ‘Convening authority’ shall be construed to  refer to  those persons and  

officers authorized to  designate the military personnel t o  serve :is members of 
general or special courts-martial. Wherever in these art icles reference is made 
to ari officer exercising general or special court-martial  jurisdiction, such refrr-  
~ n c r  shall be construed to  mean the convening authority with power to designate 
the members of such court-martial.” 

Relit. War Department .\dvisory Comniittpr on Jfilitnrv J i i s t i c ~ .  9 (1948). 
‘0 Tkttrr of tlie ctinirinnn of the Coiniiiittces on Vilitary Jiistice of the Arnericnn Rnr Asun- 

riation. Awncinlion of the R n r  of the City nf N e w  York. Seu York Connty r,nwyera Associn- 
tion. and W n r  Vetrarnns Iinr AsRocintion, dater1 Nowrn1)er 22, 1048. nddreswd to the  Com- 
mittee on n L‘iiifovin Code of 3IilitRry Jiietirr. 
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Article 6, subdivision ( b ) ,  first word “convening” to read “appointing.” 
Article 15. Cominanding officers’ nonjndicial punishment, subdivision ( a )  

(1) ((’) : Strike present paragraph and revise to read : 
“ (C)  if imposed by an officer authorized to exercise appointing authority with 

respect to general courts-martial, forfeiture of one-half of his pay per month 
for a 1)eriod not exceeding three months.” 

Article 15 ( a )  ( 2 )  ( a ) ,  strike paragraph and snbstitute the following: 
“ ( G )  if imposed by an officer authorized to exercise appointing authority 

with respect to special courts-martial, forfeiture of one-half of his pay fo r  a 
1)eriod not exceeding one month.” 

Article 22. Who may convene general courts-inartial : Subdivision ( a )  ( 3 )  
(41, ( 5 )  (6)  (7), strike paragraphs and substitute the following: 

( 3 )  the senior member of the Judge Advocate General’s Co:ps attached or 
assigned to a territorial department an army group or an army, and such other 
member of The Judge Advocate General’s Corps as may be designated by such 
senior member ; 

“ ( 4 )  the senior legal specialist attached or assigned to a fleet or to a naval 
stiition or larger short activity of the nary beyond the continental limits of the  
United States ; 

“ ( a )  the senior Judge Advocate attached or assigned to an air command or an 
air  force. and such other Judge Advocate as  may be designated by such senior 
Judge Advocate ; 

“(6 )  such other members of The Judge Advocate General’s Corps, legal speciaI- 
ist or Judge Advocate a s  may be designated by the appropriate secretary of a 
department ; or 

“ ( 7 )  any other member of the Judge Advocate General’s Corps, legal specialist 
or the Judge Adrocnte in any of the armed forces when empowered by the 
President.” 

Subtlirisioii ( b )  to read: 
“ (  t ) )  \\.hen iiiiy such conrening authority is ail accuser, the court shall be con- 

vened by superior competent authority and may in any case he convened by such 
authority when deemed desirable by him.” 

Article 23 ( a )  (3)  ( 4 )  to read: 
“ ( 3 )  the coininanding officer of an army corps, a division, a brigade, a regi- 

ment, detached battalion or corresponding unit of the army ; 
“(4) the commanding officer of an air division, a wing, group or separate 

squadron of the air force ;” 
Article 26, title which now reads “Who may serve on courts-martial” changed 

to read “Qualifications and appointment of members of courts-martial.” 
Article 23, subdirision ( e ) ,  last sentence which now reads “Where such per- 

sons cannot be obtained, the court may be convened and the trial held without 
them but the conrening authority shall make a detailed written statement, to be 
apprnded to the record, stating why they could not be obtained.” shall be amended 
to read as follows: “Where such persons cannot be obtained the court may be 
convened and the trial held without them, but the appropriate commanding officer, 
whether the appointing authority or the convening authority, shall make a de- 
tailed written statement, to be appended to the record, sating why’ they could 
not be obtained.” 

.ii*ticle 25 ( d )  ( 2 )  should be amended to read as follows: 
“ ( 2 )  The President of the United States, the Secretary of a Department, and 

conitlitinding officers, shall appoint as members of courts-martial, and of panels 
from which general and special courts-martial shall be designated, such persons 
:IS. in their opinion, are best qualified for the duty by reason of age, education, 
training, experience, length of service and judicial temperament. No person 
shall hr eligible to sit a s  a member of a general or special court-martial when 
he is the accuser 01’ a witness for the prosecution or has acted as investigating 
officer or as  counsel in the same case.” 

-4tld a t  end of article 25 a new subdivision ( e )  to read as follows: 
“ ( e )  the coniinunding officers enumerated in subdivisions ( 2 ) ,  ( 3 ) ,  ( 4 ) ,  ( 5 ) ,  

and (6 )  of -4rticle 23 ( a )  shall appoint qualified military personnel in their 
commands available for service as  members of general and special courts- 
inartial and shall forward a list of such personnel to the convening authority 
having general court-martini jurisdiction of their command, and such per- 
sonnel shall constitute a panel from which the convening authority shall 
from time to time designate the members of general and special courts-martial. 
Nidi coinmanding officers may with(lraw names from such lists and may sub- 
Htitute others therefor, subject to the prorisions of Article 29 (a ) .”  
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Article 27 (it) to be omitted and in place thereof the following to be 

substituted : 
“ ( a )  (1) for each general court-martial the authority convening the court 

shall appoint a defense counsel together with such assistauts as he deems 
necessary or appropriate. Each appointing authority, or if the court be 
convened by the President of the United States or the Secretary of a Depart- 
ment, then such person, shall appoint a trial counsel together with sucb 
assistants as he deems necessary or appropriate, who shall prosecute the 
charges originating in his command : 

“ ( 2 )  for each special court-martial the authority convening the court shall 
appoint a trial counsel and a defwse counsel, together with such assistants 
as he deems necessary or appropriate ; 

“ ( 3 )  no person who has acted ns investigating oficer, law officer, or court 
member in any case shall act subsequently as  trial counsel, assistant trial 
counsel, or, unless expressly requested by the accused, a defense counsel or 
assistant defense counsel in the same case. No person who has acted for the 
prosecution shall act subsequently in the same case for the defense, nor shall 
any person who has acted for the defense act subsequently in the same case 
in the prosecution.” 

Article 83 shall be amended to read a s  follows : 
“When a person is held for trial by general court-martial, the commanding 

otficer shall, within eight days after the accused is ordered into arrest or 
confinement, if practicable, forward the charges, together with the investi- 
gatioii and allied papers, to the nppoiriting authority for the command. If 
the same is not practicable, he shall report to such officer the reasons for 
delay.” 

Article 34 ( a )  to be amended to read as follows : 
“ ( a )  before directing the trial of any charge by General Court-Martial the 

appointing authority for the command shall refer i t  to his Staff Judge Advo- 
cate or legal officer for consideration and advice. The appointing authority 
shall forward the charge to the convening authority, who shall thereupon refer 
the charge to the trial counsel appointed by such appointing authority, for prose- 
cution before a general court-martial designated by the convening authority. 
The convening authority shall not refer a charge to a general court-martial 
for trial unless it has been found that the charge alleges an offense under this 
code and is warranted by evidence indicated in the report of investigation.” 

Article 37, last sentence, shill1 be aiuendecl to read as follows : 
“No person subject to tliis code shall attempt to coerce or, by any unauthorized 

inpans, influence the action of a court-martial or any other military tribunal 
or any member thereof, in reiicliing the findings or sentence in auy case, or the 
action of any appointirig, conwniiig, approving, or reviewing authority with 
respect to his judicial acts.” 

Article 60, after title, should be amended to read as follows: 
“ ( a )  after every trial by :I general court-martial, and after every trial by 

a special court-martial convenrd by ti iiipiiibvr of the Judge Advocate General’s 
Corps, a legal specialist, or :I Judge Advocate. the record shall be forwarded 
to the convening authority, and action tlirrtwi s1i:ill be taken by him or by his 
succwsor. The convrtiitig aut!iol‘it~’ sh:ill, unless he shall disapprove the 
sentence or order a re-hearing, forward the rword, and if the record be of a 
trial by general court-mn;tinl, then with his written opinion and review there- 
of, to the appointing authority who forwarded the charge to him, or to such 
officer’s successor in corninand, and the latter ruay litigate, rrrnit or suspend the 
whole or any par t  of the ser:tence ; 

“ ( b )  after every trial by a court-martial except as specifled in subdivision ( a )  
the record shall be forwarded to the convening authority and action thereon 
niay be taken by the officer who convened the court, cin officer commanding for 
the titiie beiug, a successor in conimand, or by any officer exercising general 
court-inartial jurisdiction.” 

Article 61, omit entirely first sentence which now reads: “the convening an- 
thority shall refer the record of every general court-martial to his Stuff Judge 
Advocate or legal ol3cer who shall submit his written opinion thereon to the 
convening authority.” Balance of Article 61 :is it now is. 

Article (3, subdivisions ( a )  and ( b )  to be arneticletl to read lis follows: 
“ ( a )  when the convening authority and the a~~point ing anthority 11:1ve taken 

Bnnl action in a general court-martial case, thp appointing authority shall for- 
ward the entire record, including the action and the orjinion Hnd review of the 
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convening authority, and any order which the appointing authority may have 
made pursuant to Article 60 ( a )  to the appropriate Judge Advocate General ; 

“ ( b )  where the sentence of a special court-martial as approved by the con- 
vening authority includes a bad conduct discharge, whether or not suspended, 
and such discharge shall not have been remitted by the appointing authority, the 
record shall be forwarded to the officer exercising general court-martial juris- 
diction over the command to be reviewed in the same manner as a record of trial 
by general court-martial or directly to the appropriate Judge Advocate General 
to be reviewed by a Board of Review. If the sentence as approved by an officer 
exercising general court-martial jurisdiction includes a bad conduct discharge, 
whether or not suspended, the record shall be forwarded to the appropriate 
Judge Advocate General to be reviewed by a Board of Review.” 

Article 72, the word “officer” appearing in line 4 of subdivision ( a )  should be 
amended to read “commanding officer”. 

The first sentence of article 72, subdivision (b) ,  should be amended to read 
“the record of the hearing and the recommendations of the commanding officer 
having special court-martial jurisdiction shall be forwarded for action to the 
commanding officer exercising general court-martial appointing authority for 
the command.” The remaining two sentences of article 72, subdivision ( b ) ,  to 
remain as  now. 

Mr. SPIEGELBEKG. I have here an addi t io id  number of copies if 
any other members of the committee would be interested in them 
which are incomplete only to the extent that they have not got the 
action of the American Bar Association as an annex nor have they 
the proposed amendments. In all other respects they are complete. 

Perhaps I should sap by way of introduction, that I am a veteran 
of both World W;im I and 11, aiid that in the latter war I served 
overseas for 30 months as a staff officer. the last 15 months of such 
service having been on General Eisenhower’s staff; that I was retired 
from the service for line of duty physical disability and for a year 
and one-half prior to my retirement I held the rank of colonel, Gen- 
eral Staff Corps. 

I have been a member of the bar of the State of New York since 
1922 and a professor of law a t  New York University since 1924. I am 
now engaged in the practice of law in New York City. 

I would like to  say that in many ways the proposed code of military 
justice is a long step forward. I t  contains many desirable features. In  
my opinion, the most desirable is the creation of n civil court of 
military appeal. 

The reason why I think that we can place so much hope in the crea- 
tion of that court is that the bill provides that a function of the court 
will be st continuous review of the workings of the bill, and an obliga- 
tion to report to the Congress on the results which they believe the 
bill has achieved, as well as with respects to amendments which they 
feel are necessary from time to time. I believe that to be of great im- 
portance because it is the first time that we have had an opportunity 
for a continuing civilian review of military justice 

It was one of the main recommendations of the T’CTar Department 
Advisory Committee which was constituted under the chairmanship 
of Chief Judge Vanderbilt of New Jersey, and I sincerely hope that  
this committee, and eventually the Senate and the Congress will not 
allow any amendments to emasculate that provision. 

Now. when we have said all the good things that we can say about 
this proposed code, there remains, unfortunately, the fact that the 
most vital defect in military justice remains com letely uncured. I 
refer to the fact that the court is completely un x er the domination 
and subservience of the commanding officer. I would like to  direct 
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the committee‘s attention to the fact that, as n result of this, there 
was :in outcry after n’orld War  I, an outcry which resulted in certain 
reforms but not in the essential refoimi of checking the influence of 
command over the court. 

During the intervening years of peace. there was no outcry, because 
i t  is only when you put the machine to the stress aiid strains of a war 
that you encounter the difficulties that bring to light the defects in 
the legislation concerning military justice. 

World War I1 ctinw, and as a result very largely of the prevalence 
of command control. we hac1 a repetition on :I magnified scale of the 
evils of World War I, and i t  is as a result that arose after World W a r  
I1 that  this and similar legislation has been drafted and is now before 
this committee and the Senate for consideration. 

I would like to direct the attention of the conmiittee to  the report 
of the War  Department’s Advisory Committee on Military Justice, 
which vas  filed v i t h  the Secretary of War.  having been appointed by 
him on December 13. 1946, now two and a half years ago. 

I n  the specific recommendations that that  committee made to  the  
War  Department. the first four and a half of seven pages of recom- 
mendations are taken up with the recomniendation that  command con- 
trol courts be checked. 

I \vould like very briefly to  quote two sentences from pages 6 and 
7 of that  report : 

The coininittee is cniivintwl that  in iiiiiny inhtantw, tlie coininanding officer 
who selected the member. of tlie coill’t iiiatle a tlelibrrute attempt to  influence 
their decisions. I t  is  not wggrsted that  all coiiiiiiaiidws :idopted this prac- 
tice, but its prevalence was iiot deiiietl tint1 indeed in soiiie iii+tances was freely 
admitted. 

Parenthetically, I would like to say at  this point that  in the addenda 
to  that  report is the statement that  of 49 general officers examined, 14 
frankly stated that they felt it was part of their duty to  influence the  
verdict of general courts martial. I think, perhaps, it is not out of 
place to  inquire if 14 frankly believe that i t  was their duty, a sub- 
stantially large number may have indulged in the saine practice. 

Again. quoting the second senteiice from page 7 of the report:  
The close association hetwwn the coiiimantling general, the staff judge advo- 

cate ant1 the officers of his divisioii, inude it cnsy for iiirinl)ers of the court to 
acquaint themselves with the views of the coiiiinandiilg (ifficer. 

Yov,  I would like, if I may be so bold as to ask the committee to 
remember that  last sentence, because I am going to  refer to i t  again in 
discussing the present code and how it attempts to  solve this question. 

First, and perhaps I am talking on a subject that  needs no further 
explanation, just briefly to review for the benefit of the committee 
the manner in which the court is selected: Today, the average con- 
venin power of a general court martial? particularly in time of war 
in  a k r e i r  theater, which, I may say, IS where the majority of the  
evils of w ich we complain occur, is a divisional commander. As  a 
matter of fact, and I am now going perhaps behind the surface of the 
law, the commanding general appoints or controls the appointment of 
the trial judge advocate who is the prosecutor, of the assigned defense 
counsel, who represents the defendant; and of the court which tries the 
man accused of crime. 

That  court is chosen exclusively from members of the commanding 
officer’s command. They look, properly and necessarily, t o  the com- 
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manding oficer for promotion, for  assignment, for  efficiency ratings, 
and for quarters. Indeed, it is no exag eration to say that  their future 

will. 
Sow, if it please the committee, that situation, so long as i t  is allowed 

to  exist, carries in it the erm of in.justice. Without, in any way, 

officer who appoints the court can let the court understand what he 
wants done, and i t  will be done, and it has been done in the past, and 
until you take that power away from the commanding officer i t  will be 
done in the future. Great and patriotic men in this country are 
opposed to the reform which we urge. General Eisenhower, former 
Secretary of War  Robert P. Patterson take the position that  you must 
not deprive the commander of the right to select the court, and their 
argument, as I understand it-and I have heard both of them make i t  
is that winning of wars is the function of an army. With that  state- 
ment, I heartily agree. They say further that discipline is a function 
of commaiid. I agree with that, too. They, therefore, conclude that  
voii must allow the commanding officer to  appoint the court from 
members of his command. There I disagree. 

I t  seems to me that that conclusion is a complete nonsequitur, and 
I ask the comniittee's leave to  analyze what these gentlemen are really 
saying. Is :i perversion of justice a necessai:y concomitant of dis- 
cipline? Kow, when I say "perversion of justice," I mean is it 
necessary in order to enforce discipline that a commanding officer 
should tell his court what decision or what sentence he desires in a 
particular case? I think the committee will agree with me that if he  
does that, it is a perversion of justice. 

Is it necessary, to make my second rhetorical question, to  give an 
enlisted mail :in unfair trial in order to enforce discipline? I do not 
believe so. I do not beliwe it is any more necessary to give an enlisted 
ant1 unfair trial than it is to have the commanding officer influence 
the c*oui*t i*egardless of the evidence submitted to the court. 

I f  we agree, and I do not see how we can disagree, that neither of 
these two thing is necessary to  enforce discipline, why doas command 
insist upon retaining the power to appoint the court? It seems to me 
that when yon give the commanding officer the right to refer the 
clirlrge, which lie has, to appoint the prosecutor. a right which he has 
and which he needs in  order to see that  there is a speedy trial, a n d  
wlien you give him the further right of reviewing the sentence inflicted 
by the court solely for  the purpose of exercising clemency, which is 
also a function of discipline, you then have satisfied all that discipline 
can demand; and if you go further, and, as you now do, allow him to  
dominate the court, you tend to  destroy discipline rather than to en- 
force it. 

I would like to  point out to this committee that under the Elston 
Act, the coinmanding o5cer is prohibited from influencing the court. 
Under this proposed code, he is not merely prohibited from influencing 
the court, but it becomes a court-martial offense under article 98 for 
the commanding officer to attempt to induence the court. It, therefore, 
apparently- 

Senator KEFAW~R. Article 98 is written into the bill as article 37, 
I believe. 

in the Army is entirely dependent on t fl eir commanding officer's good 

violating any rule or regu !l ation that can be made, the commanding 
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Mr. SPIEGELBERG. Well, I only have before i i i e -or  rather I have 
before me the uniform code of military justice, and article 37, if it 
please the chairman, is unlawfully influencing the action of the court, 
and prohibits it, and article 98 makes a violation of that  prohibition 
a court-martial offense. 

I point that out to the committee. because under the Elston Act, 
while we had a facsimile of article 37, we had no enforcement provi- 
sion, which is in the present proposed code and appears in section 98. 

The distinction that I drew, if it please the chairman, is that  
whereas before we had the prohibition, we now have the prohibition 
with teeth. 

Now, if the Congress feels sufficiently strongly 011 this question to 
make its violation a court-martial offense, why do they not make the 
prohibition effective1 Because, as I said before, without in any way 
violating article 37 or 98, any commanding officer who desires to do 
so, can influence the verdicts of the court in accordance with his 
desires. And still command clings to a right, the exercise of which is 
made a court-martial offense, and the presence of which in their hands 
1s the greatest threat to  morale that I kilow of. 

Kow, what is the remedy? The  remedy is simple, and it is not revo- 
lutionary. We do  not suggest that  the trial of general courts martial 
be taken out of the hands of the military. I n  fact, we insist that  that is 
frhere i t  belongs, but n-e say there should be opportunity. nnd I would 
like to stress and underline the word “opportunity“ to take the selec 
tion of the court away froni the comniander in those cases in which 
the commander, for whatever reason, tries to influence the court. 

We do  it very simply, and without interfering with command func- 
tion or with discipline. We suggest that the appropriate command- 
ing officer make available a panel of officers in his command, who are 
available for court-martial duty;  that he make that panel available to  
the judge advocate general’s officer in the area occupying the highest 
command and never in a foreign theater below corps. 

Taking that as  an illustration, we will assume an Army corps of 
three divisions. The commanding oficer of the three divisions will 
make his list or panel of officers available to the corps judge advocate 
general. From that  list the corps judge advocate general will select 
the number of general courts that  are called for. I n  that way, where 
necessary, and only where necessary, there can be sent into the com- 
mand to  t ry  cases in that command a court composed of officers from 
5~ command other than that in which the man is to be tried. 

It is not, as a practical matter, 
difficult to  put into operation; and even if it were difficult, it seems 
to  me that  the difficulty would not be too high a price to pay in order 
to gather greater insurances of a fa i r  trial to those officers and enlisted 
men who may be charged with crime. 

I n  the usual case there would be no change from the present system. 
It would be in the case where there has been an indication by the com- 
manding officer that  he does and intends to continue to  influence his 
court that  the J u d  e Advocate General would step in and would send 
into that  area or fivision a court composed of officers from another 
division. 

Senator KEFAUVER. Mr. Spiegelberg, how do you know that  that  
situation has arisen or how would you know! There might be some 

Now, I hope I make that clear. 
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evidence of inclination to influence the action of the court on the part 
of the commanding general; how would you know tha t?  

Mr. SPIEGELBERG. How would he become aware of it ? 
Senator KEFAUVER. Yes. 
Mr. SPIEQELBERC. Well, as the chairman knows, each coninianding 

officer, divisional commander, has a staff judge advocate. 
Senator REFAUVER. Yes. 
Mr. SPIEGELBERG. The Elston Act has already established the inde- 

pendent chain of communication for that  officer. H e  and any other 
officer in the command, will be aware very quickly when a commanding 
officer is undertaking the-I will not use the word “influence”-in- 
struct his court in the verdicts that he thinks should be brought in, 
without in any way violating article 37. 

I n  that siturttion, i t  seems to me the staff judge advocate would get 
in touch, as he is required to  do, with higher authority in the judge 
advocate general’s department, and as  soon as he did that, the higher 
authority would start sending corps into tha t  particular command 
chosen from other commands. 

There neirer is-I can assure the chairman from personal expe- 
rience-any difficulty in determining when you are in an area or a 
division in which command is undertaking to  dominate the court. 

Senator KEFAUVER. Well, the point I wish though is what position 
does i t  put the staff judge advocate in  to  complain that  his command- 
in officer is- 

%r. SPIEGELBERG. Well, it is no longer his commanding officer under 
the new set-up. officer is in  the Judge Advocate 

advocate to the divisional commander and he  must be accepta le to 
him, but he is not responsible to that  commanding officer under the 
existing Elston Act for  efficiency ratings or for  promotion, and he is 
subject, so fa r  as those things are concerned, to  the Judge Advocate 
General’s line of command. That  was the first great struggle to  
make the courts independent, which was successful in the Elston 
Act. That  was one-half of the picture. 

Now, we need the other half of the picture in order to complete the 
opportunity-I will not say the opportunity-I will go further than 
that-the probability of a fair trial for  the enlisted men in the services. 

Mom, in conclusion-Have I answered your question, Mr. Chairman, 
satisf actorily ? 

Senator KEFAUVER. Well, I know that  his future is not dependent 
to the same degree upon the good will of the commanding officer as are 
other officers under the commanding general, but still it is better for  
him to get along with his commanding officer. 

Mr. SPIEGELBERQ. There is not any question about that ; and I assume 
that in most cases he will, but I assume also that  he will undertake to 
do his duty with reasonable fidelity and, I think, the chances of his 
doing i t  are much eater when he no longer has to depend on the 
commandin officer Y or efficiency and promotion. 

Senator AFAUVER. May I ask also which amendments in the second 
exhibit that  you filed with your statement take care of this problem? 
Mr. SPIEOELBERQ. All of them. Now, there is one-the chief one 

is where for the first time we have something which divides the con- 
vening authority into an  appointing and convening authority, and all 

His commandin 

b General line. Now, it is perfect f y true that  he is the staff ‘udge 
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the rest of those amendments are necessary changes in verbiage in 
other sections of the bill to carry out this panel system that  I have 
just stated to the committee. 

Senator KEFAUVER. So, all of these amendments relate to this one 
suggestion ? 

hfr. QPIEGELBERG. It carries out the suggestion which I have tried 
tostate-as briefly as possible, and the faz-that they are so numerous 
is caused by the fact that the amendment of the basic section requires 
changes in verbiage in a great number of other sections in the code, 
but i t  only affects that one change. 

Xow, in conclusion, I would like to say this to the coininittee, if I 
may. I suggested at  the outset that we had a hue and cry after World 
War  I and then silence until the machine was put to the stresses and 
strains of World War 11, and then again an outcry, but in greater 
volume. 

There is something, it seems to  me, wrong with the system which 
results in a clemency board, established in Washington. reducing or 
remitting over 27,000 sentences. I think the trouble with that system 
lies in the fact of the opportunity of command to  dominate the control 
of the courts. I say I think that from observation. I was not a legal 
officer in the last war, but from observation I know that to be true. I 
see no reason why i t  should not be corrected now. 

I f  i t  is not corrected now. I am convinced that there will be no 
further outcry until the nest war, because in pe:icetime we are not 
troubled with the evils of the system which are exposed only 
in wartime. 

We have had two great wars. We have had exactly the same vice 
ex osed in both those wars. 

#ow, how long do we have to wait before we take the necessary steps 
to correct that weakness? I hope that this committee will sny that mo 
do not have to wait until after the next world war. 

Senator KEFAUVER. Senator Morse. 
Senator MORSE. First, Air. Chainntin, I want to  :ipologize to you, in 

particular and also to the witnesses for not only coniiiig late this 
morning but not being able to be here the other (lay at all. I t  just 
happens that this hearing has come in the riiitlit of a very contro- 
yersal problem in connection with the Labor Comniittee. which has 
received first importance, so f a r  as I :mi coiiceimecl. necessarily so, 
because of my connection with labor legislation. 

Per- 
haps, I ought to first address my question to  the staff rather than t o  
this witness, but I want to know if there has been prepared a parallel 
column brief showing the agreements and disagreements between the 
bill which was passed last year, the American Bar Association pro- 
posals, and H. R. 4080, which is now under consideration. 

It seems to me that one of the first things this committee should 
have is a parallel column brief showing those differences. 

Mr. GALUSHA. Senator, I have started a study comparing this bill, 
H. R. 4080, with the bill which was originally introduced, S. 857. 
I have started one with a comparison. 

I now have the recommendations of the American Bar  Association, 
which Mr. Spiegelberg has suggested here today which will be in- 
cluded in the study, and will be available for the committee. 

Senator KEFAUVER. We appreciate your coming here today. 
Mr. MORSE. I want to ask this witness one or two questions. 

I am working that  up now. 
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Seriator JIoR~E. Now, niy second inquiry goes to the witness : Am I 

correct in my undestanding-and I have not studied it in any detail 
yet-that the principal feature of the American Bar  Association 
recornmendation goes to a change in the authority of the command- 
ing officer over the military justice procedure under his command? 

Mr. SPIEGELIJERG. And to be specific, the appointment of the court 
and of the defense counsel. 

Senator MORSE. M y  next inquiry is, what rebuttal do you have to the 
oft-repeated arguiiient of the military that the existing control of the 
commanding officer is necessary in order to maintain discipline ? 

Rlr. SPIEGELHERG. Well, I tried, Senator Morse, to cover that  before. 
I t  seem to me that granting an enlisted man or an officer in the serv- 
ice of this country a fair trial cannot be an interference with dis- 
cipline. 

The only possible reahon for leaving with the commanding officer 
the right to influence the couit is to influence it incorrectly, because the 
court consists of officers, and we must assume that  they are the people 
who are hearing the evidence. and they are instructed as to the law, 
and I see no reason why girin the commanding officer, just because 

tell them what to  do in a given case or cases, can in any way assist 
in the enforcement of discipline unless we admit that  a fa i r  trial 
militates against discipline, and I just do not believe that  is true, and 
I do not believe that  anybody will say it is true. 

Senator MORSE. Now, you use the term “fair trial.” Do you imply 
that not only should the authority of the commanding officer over 
the rocedure of the court martial be removed, but that  the procedures 

u p  comparable. and in some respects, identical procedure to civilian 
trials? 

Mr. SPIEGELBERG. -4s to  the latter part of your question, Senator, no. 
Senator MORSE. Why not?  
Mr. SPIE(;ELIWRG. Because the trials of civilians in time of peace are 

not the sanie as the trial of soldiers, sailors, and airmen in time of 
war. Tliei-e iiiiist necessarily be a certain giving up of constitutional 
g u a rant e es . 

Senator. MORSE. Why? 
Mr. S;PIEGE:LI:ERC;. Because it would be impossible, for instance in a 

foreign theater. to  hare a civilian jury sit in case of an enlisted man 
or an officer charged with crime in that theater. For one reason you 
could not fiiid the jury. You could not find 12 civilian Americans who 
would be acceptable. 

I feel most distinctly that we must not make a civilian court out of 
a court martial. I do not think i t  ever was intended to be. I think we 
should inake a militnry court that will dispense justice so nearly as 
possible. I do not know whether I have answered your question or  
not. 

Senator MORSE. You have given nie a point of view, but I want to  
press it a little bit if I may. 

Mr. SPIEGELBERG. I wish you would. 
Senator MORSE. I agree with you that court martial of which we 

are speaking was never intended to meet the same standards of civilian 
justice that we have in the civilian criminal courts, for  example, but 
historical as that  argument may be, and bewhiskered as it may be, it 

I think the statement is almost self-probative. 

he is the coniniaiidiiig officer o P those men, the right, in substance, to 

of x le court martial itself should be changed in the direction of setting 
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does not impress me very much if the time is coming when we ought 
to change the original purpose of military justice. I am not saying I 
favor i t  or I do not favor it. I simply say that to date I think that the 
Military Establishment lias completely failed, in my opinion, to jus-  
tify what I think is a system of justice that cannot be reconciled. in 
viely of modern conditions. with the rights of citizen soldiers, either 
in time of peace or in time of war. I am open to conviction that in time 
of peace there is any justification, in view of the fact that we now have 
to maintain in the Military Establishrnent tliousitntls upon thousands 
of men in excess of what we ever contemplated would be maintained 
in uniform in this country-I am open to conviction that in time of 
peace there is any justification for the type of military justice pro- 
cedure that is now being imposed upon those men. 

I t  was not so long ago that me were even confronted with the possi- 
bility of keeping thousands of young Americans in the Army for  a 
period of time under a draft. I voted for the draft, and I will Vote for  
i t  again under similar circumstances; but I will not vote for  main- 
taining over those men a system of military justice that  has prevailed 
in the past because, I think, we have gone f a r  beyond that period of 
time. No group of military officers should have any such control 
over the rights and freedoin of citizens that military justice gives to 
them. 

I think that the military is just lucky that  public resentment has 
not reached higher proportions than it has reached in regard to 
military justice. I think it is time to clean house on military justice, 
and get back to some very fundamental constitutional warant ies  
which, I judge from your remarks, you are inclined to  thinz we have 
to  forego because you put on the uniform of your countrr. I do not 
share that view at  all. 

I recognize that there are some practical difficulties in a war theater 
in giving some of these guaranties, but those difficulties do not exist 
on American soil, and they have not existed in  occupied Germany. 
We have had plenty of civilian personnel in occupied Germany t o  
give us, if we wanted to use them, civilian juries, and so I want to say 
at  the outset, I am very much in favor of the American Bar  Associa- 
tion’s recommendation in regard to delimiting the power of the com- 
manding officer, because I have got a file over here in my office on this 
court-martial matter that is shocking in regard to  what I think are  
abuses and evils that  have developed by giving any such power to 
a commanding officer. 

But  I think you have got to go further than that. and I want to get 
your point of view on rules of evidence, for example. I f  a man is 
charged with a crime, why should we not make certain that he will be 
guaranteed the same evidentiary rights that  he is guaranteed in a 

I think it must be removed. 

.~ 

civilian court? 
Mr. S,PIEGELBERG. Under the Manual for Conrt Martial, Senator 

Morse, he is. 

different rnattei-. I would like to 
say, Senator, that, after 3 years of toiling in the mines of military 
‘ustice, I have had this morning the cockles of my heart warmed more 
by what you have said than at any time in the last 3 years of efforts; 
that I agree heartily with it. 

Senator MORSE. Do you think he is in practice? 
Mr. SPIEGELBERO. Well, that  is 
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At’the same time, I think that  in this field, perhaps only because of 
its antiquity, we should make progress slowly. I think that the first 
great step is the one the American Bar  Association has advocated. 
I think others will come. 

I said to the chairman of the committee a t  the outset that I thought 
one of the most helpful things in this proposed code, and one which 
I feel reasonable sure will be attacked either directly or indirectly, is 
the creation of a military court of appeal composed of three civilians, 
and I believe that to be important because one of the duties with which 
they are charged is a continuing review of military justice and an  
annual report to the Congress, something that has never happened 
before; and there, I think, is the seed of greater changes, assuming, of 
course, as I do, that men of ability are placed in those positions. 

Senator RIORSK. You think there is no case at all that can be made 
for  attaching to military justice, even in time of war, cirilian judger,? 

hlr. SPIECELBERG. Personally, Senator Morse, frankness compels me 
to answer that in the negative. 

Senator MORSE. Why? 
JIr .  SPIEG~LRERG. Because war is a tough operation, and civilian in- 

terference and influence in an actual theater of opeyations is a deter- 
rent to good military operations and performance. 

Senator MORSE. You think they would be soft? 
Mr. SPIECELBERO. No; I do not think they would be soft. I think 

they would be in the way. NOW, I do not mean for  a moment that I do 
not think you might not have n more enlightened justice, but I as- 
suine that you are limiting your remarks to a foreign theater of opera- 
tions in time of war. 

Senator MORSE. What  stops the civilian from moving right along 
with the Army, being par t  of the staff, subject to  all Army discipline, 
save and except his independence in regard to conducting a t r ia l?  

Mr. SPIEGELBERG. Then,. Senator, he is an officer ; he is an officer out 
of uniform. That  is the distinction that I am trying to  make. * I f  you 
iiiake a civilian a par t  of the Army, you have got to give him a ranlr. 

Senator MORSE. I s  tha t  a distinction only of form or  might it not 
very well be, as f a r  as independence is concerned, a distinction of great 
substance ? 

Mr. SPIEGELBERG. It might be; but, if he were in that theater for any 
length of time, I question how often it would be. I am only stating 
my opinion on this thing, you understand. You have got to give h im 
an assimilated rank;  tha t  is a must, because if he has not got an assim- 
ilated rank he is not going to get a place to lay his head when he wants 
to go to sleep. I mean. that  is a fact of a theater of operations. 

Even a civilian who is let in  is let in either as a sergeant or as a 
lieutenant or as a major general, because that establishes how he is 
going to eat and slee 

Senator MORSE. W y cannot you make them subject to  all the dis- 
cipline of the Army as f a r  as every matter is concerned, except the 
operation of military justice, and make that par t  of the United States 
Department of Justice, and say to the Army, “As fa r  as determining 
the rights of American citizens, we are going to use civilian procedure 
for that.” 

Mr. SPIEGELBERQ. It is a new thought. I can only give you my in- 
stantaneous reaction. 

% 

Maybe I will live to see that system in force. 
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Senator MORSE. I do not think so, but you know sometimes you have 
to scare them a little bit to get something good. 

I do not throw i t  out just as a scarecrow argument, but I do want to 
say that I think we are in for a lonq period of high niobilization,in 
our country, where the rights of millions of Americans over the years 
are going to come under the control of military justice, and I am of 
the opinion that i t  is the duty of Congress to see to i t  that the prin- 
ciples of that military justice are brought in line in every respect with 
civilian justice wherever it can be done, save and except where they 
actually can make a case, on such ail argument as you make, that it 
just is not practicable. 

I do not like this idea in this new era in vhich we are living of 
building up one justice system here for men in uniform and another 
One for so-called free citizens. Yon cannot keep a civilian h m y ,  in 
my judgment, under two systems of justice. Differences, I recognize 
there will be, but I think the military has gone entirely too far  in the 
direction of a system of justice that we cannot reconcile with what I 
think are some basic guaranties of a fair trial. 

I think not only what you 
say is true: That the fact that yon hare to  have these thousands and 
thousands of modifications by men who looked into the record and 
found the need for modification, but I think the clemency boards- 
and I have talked to  some members of them-were a little concerned 
about the fact that they did not find reversals; they did not issue more 
reversal orders than they issued. 

Well, I just wanted to pet started as I shall press in these liearings- 
I wanted to get started: that is why I d t e d  for this parallel-column 
brief. I want to have the military to prove step by step the justifica- 
tion for  every procedure that it uses. If we are going to handle this 
court-martial business, I say, let us do a thorough job; let u s  not take 
our present system and just make a little addition or two here. If 
we are going to do the job that I think this committee ought to do, I 
think we have just got to start a t  the beginning and go to tlie finish, 
and make changes wherever we can make a change that will bring the 
military system in direct line with civilian justice and, a t  the same 
time, not interfere with what we can all agree is necessary military 
organization in order to have an effective fighting force. 

That  is all I have to ask this witness. 
Mr. SPIEGELBERG. May I say to the chairman and to Senator Morse 

that, for what it is worth. you may count upon the wholehearted co- 
operation and assistance of the American Bar  Association, if we can 
be of any help. 

Senator MORSE. I appreciate that very much, but the last coniment 
I make naturally raises the question as to whether or not you gentle- 
men in the American Bar  Association hare gone f a r  enough in giving 
us the benefit of R comparative study of civilian justice in contrast with, 
military justice, procedural step by procedural step. 

You see, I just have a hunch-I have more than a hunch : I have an 
impression-in talking to military-justice men that they are so steeped 
in their military-justice training that they have lost sight, of the 
practicality of getting rid of what, I think, are a lot of military pro- 
cedures that they can dispense with and substitute therefor out-and- 
out procedures of our civilian criminal courts. 

You mentioned the clemency boards. 
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Senator KEFAUVER. Thank you very much, Mr. Spiegelberg. 
Mr. SPIEQELBERG. Thank you, sir. 
Senator KEFAWER. Mr. Farmer. 

STATEMENT OF ARTHUR E. FARMER, CHAIRMAN, COMMITTEE ON 
MILITARY LAW, WAR VETERANS BAR ASSOCIATION 

Mr. FARMER. Yes, sir. My name is Arthur E. Farmer. I am chair- 
man of the committee on military law of the War Veterans Bar  
Association. 

I would l i fe  to go into a little more detail with respect to---. 
Senator KEFAU~ER. Mr. Farmer, do you have a st&ement? 
hlr. FARMER. The statement which I intended to submit and rely 

on is the article which I wrote with Mr. Wels, which appeared in the 
New York University Law Review Quarterly, and that has already 
been submitted by Mr. Spiegelberg; and I will, therefore, not offer 
another copy of it, sir. 

Senator KEFATSVER. 911 right, Mr. Farmer. We have the article of 
April 1949 of the New York University Law Review Quarterly by 
you and Richard H. Wels. 

JIr. FARMER. Yes, sir. 
Senator KEFFAWER. Will you proceed, Mr. Farmer. 
Mr. FARMER. I would like to go into my, perhaps, somewhat limited 

military experience a little more in detail than I would have otherwise, 
because I think I have a rather unique claim to distinction in that 
respect which usually is not put in that light, and that  is that  I 
iq re sen t  the lower echelons instead of the higher echelons. 

I went into the service as a draftee, just as millions of others did. 
Tlrhen I went overseas to New Guinea with a chemical-warfare com- 
pany, i t  was discovered that the judge advocate's section a t  Base B 
at Finchaven, which has jurisdiction over as many as 50,000 men a t  
some time, was curiously inadequately supplies with commissioned 
officers who were lawyers, and the result was tha t  the prosecutor of 
the general court martial was not a lawyer, and I was assigned to assist 
him in preparing the cases, and actually in going into the courts with 
hiin and advising him with respect to the law and the questions and 
the cross-examination and summation. So, my attitude in the court- 
martial system there was not of an officer but of an enlisted man, 
although of an enlisted man who had already a t  that  time had some 15 
years' experience as a practicing lawyer in  New York, both in  the 
Federal and in the State courts. 

Thereafter, I went to the Judge Advocate's School at Ann Arbor, 
and I was commissioned a judge advocate, but I never attained to R 
greater rank than that of a first lieutenant. I have served on many 
courts as law member, as trial judge advocate, and since my separation 
from the service I have volunteered to act as defense counsel. 

Now, I would like to say one other thing so that Senator Morse ma 
realize that I do not exactly come here influenced by the military r n i n l  
except insofar as any human being is influenced by his experiences. 

I f d t  very strongly about the inadequacies of the military-justice 
system when I was separated from the service, and I determined a t  
that  time that I would engage in the work which brings me here 
today; and, for  that reason and for  fear that there might be some 
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conflict of interest or sonie string attached to me. I declined m y  Re- 
serve commission, So, I come here with no  ties whatever, aiid with a 
point of vie\v of service as ail enlisted iiian as well as service as judge 
advocate. 

I agree entirely with Mr. Spieoelberg that the great and thundering 
inadequacy of the proposed uni&rm code is the retention ill the coni- 
mandinp officer of the power to appoint the court, to appoint defense 
counsel for members of his command, aiid then to turn around, in addi- 
tion to that, and review the findings. 

Now, i t  is true there is further review, but beciiuse I feel that one 
emphasis that, perhaps, has not been strongly enough made in other 
hearings has been the importance of morale, the effect of the court- 
martial system on morale, I ~vould like to say that rrliat happens at 
the level of the court, a t  the level of coininand. is the determining in- 
fluence on lyhether the personnel of that command feel confidence in 
the court-martial system or feel that the court-martial systeni is ‘just 
as it was once termed by Colonel Wintlirop, “an arm of conimand.” 

What happens after that never gets back to the command wliere the 
t r i d  was heard. The subsequent proceedingaff ect only the individual 
tried, but the results of the trial affect the morale of the whole com- 
mand. 

N I ~ T ,  I would like to emphasize that by two excerpts, which tire quite 
short, from statements made not by malcontents but by general offi- 
cers of the Army, the evidence being adduced before the 11 ar  Depart- 
ment Advisory Committee at the time of its hearings thronghoiit the 
country. 

The first of them said this, and i t  was in response to a question 
of what effect should be given to the military maxim that discipline is 
a function of command, and, therefore, command must control the 
court-martial system. 

Discipline is  maintained by many means, outstanding among which is the 
proper administration of justice. There is no such thing as a choice between 
maintenance of discipline and proper administration of justice by the court- 
martial system. Justice is administered through courts mnrtial in the interest 
of maintaining proper disciplinary standards. 

The first of these officers said this : 

The second general officer said this- 
Senator KEFAUVER. Do you have the names. or can they be given? 
Mr. FARMER. The names were not given in the report of the com- 

mittee. What I am referring to is an addendum to the seven-page 
report of the War Department Advisory Committee which contained 
a i4sum6 of the testimony given, and the findings. 

I assume that the records of the War Department would reveal the 
names of thd officers referred to in that report, and the citation to i t  
you will find in a little law review article that I mentioned. 

The second general officer said this : 
The  purpose is to increase a n  army’s ability to fight successfully. I t  pro- 

Tides orderly procedure for functions of command through administering jnstice. 
This is compatible with pure justice, siiice a n  unjust application will result iri 
loss of morale and of combat strength. 

Now, more’than that, the Army itself has taken that attitude because 
in their field manual on military courtesy there is a section devoted to 
discipline and leadership, and there they define “discipline” as, and I 
quote, “an intelligent, willing obedience.” 
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Now. if you are going to have intelligent, willing obedience, you 

\vi11 have i t  because the morale is high, and if the morale is not high, 
you tire not going to have it. 

One of the finest ways I know of, and I say this through personal 
experience as well as through the report of the Vanderbilt committee, 
the War Department Committee on Military Justice, to  destroy morale 
is for the enlisted personnel and officers to feel that  the courts martial 
are no places in which you can find justice. 

Now, when a man goes into court he is as good as convicted, and I 
have heard officers say, “The accused will not appear before you unless 
lie is guilty. We have had a thorough and impartial investigation of 
every case, and that will continue, and when a man comes before you, 
voii may asclime that lacking extraordinary circumstances, he is 
kuilty.” 

I hare also heard an officer say, and this is not a unique experience, 
*‘Gentlemen, when you pass sentence on the accused, g .u  will give him 
the maxium sentence. Clemency is my function, an I want the men 
in the command to look to  me for clemency, so that  when I cut down 
the sentence they may have more confidence in me.” 

S o w ,  the fundamental question then is twofold: First, are you going 
to work on the theory that a man who is up for trial is to have fair 
trial. o r  are you going to work on the theory that the courts are 
merely a procedural device for fostering an impression of fair trial, 
but that the real function of the court is to carry out the viewpoint of 
the coniiiiaiiding general. the commanding officer. 

Second, are you going to be content, assuming even that this uniform 
code would permit of a fair trial, which I doubt, are you going to 
stop with the theory that a fair trial is all that is required or are you 
going to go further and say that it is necessary to the welfare of the 
armed servires that their personnel believe that  they are getting a 
fair triul :is i l  help to the maintenance of morale. 

It seems to  nie that, first, you must insure a fair trial, and second, 
you must iiiaintain a belief in a fair trial if you are to have a fighting 
army, and a figlitiiig army and tlie ability to win wars is the thing 
upoii which coinnitiiid h i s  based its argument that it must control the 
courts. 

XOTV. so f a r  as coiitrolling the courts is concerned, I find a very 
peculiar conflict whirl1 I have iiot been able to understand and to 
which I have never been able to obtain an answer. I have been 
promised it. but it lias never been forthcoming. 

The War Departinelit itself put in tlie Elston bill article 37, which 
preveiits any attempt by any officer to influence or to coerce a court or 
tlie members of a court. or to admonish or reprimand the inembers of a 
court for anything tliey did ill tlie performance of their duty. 

Therefore. it would seem to follow tlint the War Departiiient and, 
I take it, the other seryices feel that when R man is brought up for 
trial, it is necessary that he receive a fair trial, uninfluenced by coin- 
mand, and yet we have former Secretary of War Patterson and Gen- 
eral Eisenhowei~. nhoni I certain greatly respect, saying that i t  is 
necessary to retain these powers in command because command is 
responsible for  discipline. 

Now, to me that is double talk. If command is not to influence the 
courts, then why must it niaintain the power to appoint them? I f  the 
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argumeiit mere that  it must decide which men are available for court- 
martial duty because i t  cannot have the chief of operations pulled out 
of some important work in order to sit on a court. I could see that, but 
that  plan is perfectly consistent with the one to which Blr. Spiegel- 
berg referred, and the amendatory 1egiFlation which I worked on with 
him. by which your command says. “These officers are available for 
court-martial duty,” but the judge advocnte at the higher level decides 
which officers will serve. 

So, I can see no justification whatever for the theory and the claim 
of the military, ancl by that  I refer penericnlly to  the military, that 
it is necessary to maintain the power to  appoint the court in order to  
preserve discipline. 

The question of practicability is anotlier nrgunient that has f re -  
quently come up. I t  cannot be done, they suy : bbIt  i i  not practical; in 
the Navy, why, we have ships at sea; and in the A m y  we miinot have 
these men bouncing all around.” 

Xoiv, the fact is that that  just is not true, and I am not saying that  
because it is ii theo,reticnl concept of mine. biit becaiise the Army and 
the Sxvy 1i:tve furnislied illustrationh of doiiig practiciilly the thing 
that we are talking about and atlvociiting here in the last war. 

There nine three specific. points I \ ~ o u l d  like to inlike on that : I n  the 
United States, in the Sixth Service Command which consisted of the 
States which surrounded Chicago as focal point, there was one general 
court martial. I3y that I do not in(’ai1 one court Init one center, and 
that \vas a t  he&parters,  Sixth Service Conimantl. -411 trials of 
service coiiiniaiitl personnel from that area were brouglit. with wit- 
nesses, to  Chicago, to the headquarters, and that i i  where they were 
tried. Yo, it obviously is poiiible to h a w  fair  trials. expediently and 
without undue loss of time or authority of wmmantl a t  a centralized 
location hy a co1ii.t which is not appointed by the conllniiliding officer 
of the unit to which the accused belongs. 

Second, in the north African theater they had what they called 
traveling teams. The traveling teams consisted of a trial judge ad- 
vocate, a defense counsel, and a law member, and those teams went 
to  these small units and set up their court. The trial jud e advocate, 
when he got there, had the witnesses available for  him. h e  prepared 
the case, the Same as the defense counsel. They set up  court and the 
tr ial  was held with these traveling personnel. So, i t  is also possible 
to  have even a prosecutor, let alone a defense counsel, who is not ap- 
pointed from the command in which the accused is bein tried. 

Third,  so far as the Navy is concerned, I think that  t a e Navy will 
admit that  i t  was the general rule during wartime, which is the time 
of crisis ancl the time of greatest difficulty to  hold general courts 
martial not while the ships were a t  sea, but when the ships had come 
into port, and once the ships have come into port  there certainly is no 
clificulty about tryin the man before a court composed of personnel 

time, you can do i t  in peacetiine, and if you can do i t  in wartime under 
their own methods, there is no reason why.you cannot do it in  wartime 
under a method which is enacted into legislation, as proposed here. 

I would like again to  hit  a t  another practical point, and tha t  is the  
relationship of the independent Judge Advocate General’s Corps to  
fa i r  trials. 

wlio are not part of t 6 e ship’s completement. I f  you can do it in war- 
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Under the Elston bill there is set up an independent Judge Advocate 
General's ('orps, independent in this sense : i t  is not taken out of the 
Military Establishnient. and I may add i t  is for the Army only and 
does not apply to  the Navy, and there is a question of whether it ap- 
plies to the Air Force. The Air Force says it does not. 

This ,Judge Advocate General's Corps is responsible from the Judge 
Advoc:ites (ieiieral through the Chiefs of Staff to the Army higher 
wlielons. 

But tlie nieiiiber.s of the corps are responsible for the performance 
of their duties not to the line officer on whose staff they serve, but to  
the nest higher echelon of their ovn chain of command, and their ef- 
ficiency ratings. their promotions, their assignments of duty all stem 
through their. own cliaiii of conimand, which means that the power of 
the comm:mtling general or  the commanding officer over them is 
greatly Iessened. 

If there is conflict, they have a perfect right to go directly to their 
superior officer or directly to Washington, if they care to  under the 
Elston Act. and ask for  reassignment; and if the Judge Advocate 
General's Corps niaintaixis the traditions that is did during the time 
when I v a s  in the service there will not have to be two requests. 

I found tliat, as a practical matter, when any conflict arose Wash- 
ington stood back of its men in the field, but now they have direct au- 
thority to do so. 

Now, what does that mean? I think I might address myself to  the 
chairman in this connection: It is perfectly true that the judge ad- 
vocate will \vilnt to stand on good terms with the commanding gen- 
~ r a l ,  but that is for the reason that in any sphere of life you like to  
work 011 good ternis with the person with whom you are working, 
with your fellow worker. and irrespective of rank, the command and 
the ,Judge Advocate General officer, irrespective again of his rank, 
\vi11 be fellow workers because they mill have and belong to parallel 
cominands, without the power to impress their will, one on the other. 

As long as military justice functions in a division, and I will take 
Mr. Spiegelberg's example, without interference from the command- 
ing general, there is no reason why a body of officers from their com- 
mand could not fairly judge facts. 

After all, sir, and I address myself to Senator Morse, most of your 
officers in wartime are civilit~ns in uniform. and although they have 
had a certain miourit of orientation and indoctrination, you cannot 
wipe out the years of life before them which give them the civilian 
attitude. 

I n  additioii to that, I have sufficient confidence to  believe that  most 
officers, whether they come in from civilian life or whether they are 
part of the Arrny as a career, have an American sense of general fair- 
ness, and unless somebody kicks them and puts pressure on them, they 
are going to do their best to find the same fair verdict that a civilian 
jury would. 

Now, it is true there will be a certain number of them who will not 
have a sense of fairness, but that is true in a civilian jury, too, and I 
do not think that the system by which military officers become the 
triers of facts is a bad system if they become triers of fact and are at 
liberty to render their findings and sentence in accordance with their 
oath, which is according to their conscience. 
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It is only when you have the imposition of comm:ind iiifluenco that 
you pet your distorted results. 

As to command influence: I would certainly like to second Rfr. 
Spiegelberg’s statement that there is absolutely no way of proving an 
officer guilty of a violation of article 37 unless he is a hopeless idiot. I n  
the first place. you cannot prevent an officer from discussing a case at  
the dinner table and he has n number of otlier officers present a t  his 
table, and he dow not talk about the case of Private Jones, but he 
talks about the prevalence of a. w. 0.1.’~. 

“Gent~emen”-or  even a t  a staff meeting--“this is a very serious 
problem, and unless we find some means to make the men realize that 
a. w. 0. 1. is a serious offense i t  is going to become a more important 
problem.” 

Now, you put the members of the court a t  that table or not at that 
table, but what happens ? The latrine rumor keeps moving down the 
line. The  man who was a t  the table talked to his friend. I have never 
seen anything spread faster than what the commanding officers wants 
in a military unit. It gets down, and it pets do\vn in a matter of hours 
and not of days. So  that  the officers appointed to the court, if yon 
have that  type of thing going on, realize that  the Old Man wants an 
example made. 

I have seen that  same thing carried out simply by the ( le~ice  of the 
commanding general’s putting an officer in arrest by a special order, 
which is perfectly in accordance with his rights. only it is never done 
unless i t  is something v-hich is in tlie commanding general‘s mind. He 
would like to emphasize the fact that he considers this a very serious 
ofTense. 

Then, in those circumstances, if his officers become members of the 
court, and are dependent upon him for their promotions, their efficiency 
ratings, their leaves, their duties, their entire military career, as they 
are. what do you expect, especially from career officers? What can 
they do unless they are  very unusual people and are willing to buck 
the Old Man, and take a “very satisfactory” instead of the “excellent” 
rating, and “very satisfactory” is a way of saying he should not be 
cashiered, but he is a louse. 

Nom-, if you have a fair-minded commanding general, your judge 
advocate a t  Army level, will appoint the members of the court from 
the panel which has been selected by the commanding general of the 
division. 

Should this type of influence appear there is no fear that  the judge 
advocate will not know about it. Everybody in the command, as Mr. 
Spiegelber said, will know about this. 

your ‘udge advocate. 
If Xe is a person who prefers to kowtow to the commanding general 

because he has rank, and it is nice to have him smile upon him, and 
take him out in the car and go out to the reviewing stand, now nothing 
is going to  happen. But  any system of military justice, or civilian jus- 
tice, de ends, in the final analysis upon ersonnel. 

sure from command by setting him in an independent co s, there is 
a reasonable prospect that  if such interference occurs a t  T t e division 
level he will use the right which is specifically given to  him in the 
present act, and will communicate with his superior, with the result, 

Now, to t a at  extent you must rely upon the integrity and decency of 

On tRe other hand, having relieved t E e judge advocate of the pres- 
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that the next half dozen courts will be courts that are selected froni 
panels from the Xinety-ninth Division instead of the One Hundredth 
Division, and they will come down to the Hundredth Division and try 
the men of the Hundredth Division. It mill not be necessary to do 
that very often before the commanding general woultl realize that his 
own standing in tlie Army was being jeopardized by tlie necessity 
felt at higher echelons of taking over the appointment of the courts 
from him. I doubt very much whether it would be necessary to ap-  
point courts from a higher or a different echelon or  conimand after the 
first, perhaps, year or year and a half of the service. 

So, it has two functions: It is practicable and I cite to  you gentle- 
men that if you do not do it. yon can have a l l  the trimmings you 
want in the court-martial system, and yon will not have a fa i r  trial 
and h a w  a belief in the system. 

I would like to address niyself for jiist one niinute to two other 
phases. One, I will make very brief. and that is what is referred to  
in article 15 as the commantlin~ officer‘s nonjudicial punishment. 
I n  tlie Srn iy  tod?y, by regiilation, although the commanding officer 
has the right to inflict limited punishment upon an officer in time 
of war or upon an enlisted man, that officer or enlisted man has the 
right to demand trial by court martial. 

Kow, I do not want to 
mislead you. The right was not given to the officer or the enlisted‘ 
man in the Articles of War. It was by Army regulation that i t  has 
been given. 

Such a right does not exist in the Navy, and does not exist in the 
Savy today. and I do think that  a right to demand trial by court 
martial is a right that should not be taken away from either enlisted 
personnel or officer personnel of any of the services. 

Furthermore, I do not think that if that right is given to  the 
enlisted man, and this applies only to the enlisted man for technical 
rcasons which I will not go into here, but if that right is taken away, 
furthermore, I think he should not be tried by a summary court, 
whicli is simply one officer appointed by the very officer who lins the 
power to inflict punishment and in which no record is kept but should 
be given only to a special court martial where you have three officers 
who, we hope, will have some independence at  any rate, and where a 
record, although only an abstract of the record, is kept. 

The second point I would like to make is as to the Judicial Council. 
An outcry has arisen in certain quarters-I do not think i t  is very 
extensive: “What you are doing is t p  put the civilians in command 
of tlie Army.” Now, that is nonsense. I n  the first place, as I started 
out by saying, discipline is a matter which is accomplished a t  the 
level of the lower units. Certainly, i t  is not higher than the division 
level. The Judicial Council, or as i t  has been named now in H. R. 
4080, the Court of Military Appeals, does not function a t  that level. 
It sits as a sort of supreme reviewing court. 

So what i t  does will not reach the lower units unti1 months and 
months afterward, and then if any word of i t  reaches them i t  will be 
a very extraordinary thing, so me do not have any interference with 
discipline. 

On the other hand, from a morale viewpoint, as welT as from a 
view oint of abstract justice, that Court of MiJitary Appears is tre- 

I n  this bill that right is not preserved. 

menc f ollsly important because now you will he abIe to say if this 
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legislation is enacted, “You have sitting as the ultimate reviewing 
authority a t  the highest level in any important case a court of three 
civilian judges who have the same standing as the United States court 
of appeals judges, and if you do not think you are going to get a 
fair trial or a fair deal from the Army courts you have that appellate 
court to look to,” and I think that would be a very important morale 
factor as well as being a very helpful body for getting into the serious 
cases; in the civilian, or perhaps I should say, the constitutional 
sense of justice. 

I n  addition to that, as Rir. Spiegelberg pointed out, i t  does have the 
function of reviewing military justice procedure and law yearly ; and 
there, again, in cooperation and in coordination with the judge ad- 
vocates of the various services, I think it may be a very great influence 
for good. But  I cannot conceive of a system of military justice which 
warrants the word “justice” unless you do have a separation of com- 
mand control from the courts. 

I want to thank you, ventleman, for your patience. 
Senator KEFACFTER. Renator Morse. 
Senator MORSE. Air. Farmer, does the New York University Law 

Review Quarterly article set forth all of the recommendations that  
you make for changes in court-martial procedure, in the court-mar- 
tial system? 

Mr. FARMER. It does not, for  this reason : The article sets forth the 
essential ones. I have mentioned one today, and that  is with respect 
to article 15, which is not in the Law Review article. 

I would say that, for the niost part, the other recommendations which 
I have made have now been incorporated in 4080 as distinguished from 
2498, so that the other little things that were incorporated, I frankly 
did not feel to be of such importance that they require any emphasis. 

Senator MORSE. So, then, if I understand your position, your rec- 
ommendations in the Law Review Quarterly, your recommendations 
today, plus your joining in the recommendations of the American 
Bar Association constitute your recommendations to  this committee 
as to what we need to do to have a good court-martial system? 

Mr. FARMER. That  is right, sir. 
Senator MORSE. Is there any basis a t  all for  the recommendation of 

some, any basis in your opinion at  all, for the recommendation of some, 
that court martial of privates in the Army should include on the mili- 
tary court a t  least some privates ? 

Air. FARMER. That  is now in the Elston Act; it is par t  of our law, 
that upon the request of an accused enlisted-you say privates as dis- 
tinguished from enlisted men, or were you distinguishing enlisted 
men from privates? 

Senator MORSE. Let us just say, first, enlisted men. 
Mr. FARMER. That is what I was addressin myself to. It is now 

provided that upon the request of an accuse f enlisted man, the en- 
listed men to at  least one-third of the total number of the court shall 
be appointed. I do not think i t  means a thing. I n  fact, if I were 
an enlisted man, I certainly would not want enlisted men sitting on 
the court, and for two reasons : I n  the first place, so long as you main- 
tain your present set-u who will the enlisted men be who will be 
R pointed to the court!’ The mess sergeants around head uarters, 
t I! e 15-year men, the men who are more anxious thRn any o 4 cer and 
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more under the thumb of the commanding officer than any officer will 
be. the ones who will be appointed to si t  on the court. 

I do not know whether you saw that  New Yorker cartoon a few 
weeks ago, Senator. The court was sitting arranged behind the bench, 
a n d  on the left of the court was the hardest-boiled sergeant you ever 
saw in your life, and the president of the court was addressing the ac- 
cused and saying, “Private So-and-So, you now have the signal right 
of being tried by a jury upon which enlisted-a court upon which 
eiilisted men are sitting.” And that  is what is happening. 

KOK, even if vou adopt the system tha t  Mr. Spiegelberg and I ad- 
vocate. after all, you must give to  the commanding officer the right 
to designate which personnel from his command shall sit on courts, 
because the court martial is only one, and, comparatively speaking 
when you are waging war, a minor par t  of the functions of an Army. 

There- 
fore, even under our system. it ~rould  still be the  commanding officer 
who would be appointing the enlisted men. from whom the judge 
advocate would select members of tlie court. 

I really do not think there would be any benefit, and I think there 
is much 1i:trm in appointing enlisted men for that  reason and also 
because it has been the experience at-I do not remember the exact 
iiaiiie of it, but out in Kentucky- 

Senator MORSE. Camp Knos. 
Mr. FARMER. (’;imp I<nos. wliei~e i t  was always found necessary 

where the trainees act as members of the court, there they have full  
courts of trainees, to  reduce the sentences. There is no one who is SO 
anxious to show his desire to maintain discipline as an enlisted man. 

I am afraid that  is psychologically true, although i t  may not be 
idealistic. 

Senator MORSE. Well, there is :i problem there, hut let nie play with 
that  procedure for  a moment. Let us eliminate by way of assumption 
the usual argument that it js not practical, and i t  cannot be done, and 
let us assume that we woultl have to  do it. How could we best set it 
up if n e  had to do i t  ? 

Now, I agree with y t u  that, just us in our civilian j u i y  selection 
system. y e  have n basis for  exemption o r  we Iiave a basis for  dismissal, 
if drawn. 7Yhy is it entirely out of the question when you come to 
select your court, which, as you point out in your testimony. functions 
in the capacity of a jury, too-it is a kind of a niised procedure here. 
Why can we not use a system of lot. so that tlie commanding officer 
cannot pick the top serge:int ? The top sergeant, if he gets on, will get 
on only because he is in the ballot box, in the jury box. and his name 
is drawn. 

Why can we not hare  findiiips of fact by a cum-section of your 
personnel, whether the man is ail enlisted man or a general ? 

We have bankers and ditchdiggers on our jmies, and I do not know 
why we cannot have generals and privates on our court martial when 
a determination of facts in the application of the law- 

Mr. FARMER. Well, now, there are a number of answers I might 
make to  that. The first one I would like to  make is this :  It is one 
man’s experience. but tit least it is mine, and thRt is ~ l l  I ctm speak 
from- 

You cannot deprive him of men whom he finds essential. 
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Senator MORSE. Well, that is more than I have in this particular 
field, so that is why I ani ti-ying to 1 e : i i ~ .  

J l r .  FAI~ILZER ~coiit inuinp) , That 11 h e i ~  a coniiii~~iid iiifluence is not 
exercised. your courts were a tlnriie(1 f:iii. bunch of men. They really 
tried to  find out where the triil!i 1:iy n n d  they tried to be fair  about 
their sentences and, tlierefore, I do not i w l l y  feel I t  is necessaiy. 

I’oint 2,  you hare  x very pr:ictic:il situation, concededly, anlong your 
enlisted nieii : you 1ini.r men of escel1e:it educational qualifications, 
intelligence, aptitude. and coiiscieiice. Tou also linve :inlong them 
nieii who come-do not have the etlucatioi1:il ability, ndrantnges, nor 
the intellectual qualific~~tions. 

The reason why an officer. I think, i q  a better ni:in is that he must 
have cei*tain mininium e d u ~ ~ ~ t i o i i ; ~ l  qii:!lific:itions :i i it l  lie niust have a 
certn i n  intelligence quotient. 

Now, if you move down to your enlisted me11 and say only enlisted 
men mho have had this niuch education and liave this much of a grttde 
on their Army general qualification test. you are taking out your key 
enlisted nien from your comm:incl. They are the men who are  actually 
the ones 011 whom your officers and Army most rely in great part. and 
I think if sou were to  have that in wartime, that  would be a darned bad 
idea. 

Senator ,MORSE. Of course, that  is a pretty good aigiiment for  a 
bhie-ribbon jury. but I‘m not so sure 1 like bliir-ribbon juries. 

A h .  FARMEIL If yon were sitting as the accused, sir, and i t  mas a 
question of weighing credibility, woiilcl you prefer an  intelligent 
niaii on your jury with some education. some knowledge of the ways 
of men, or would you be perfectly 15 illing to have on t l ie  ju ry  ;L ni:in 
who.;e intelligent quotient might not be better than that of a 7-year 
old. and  who hac1 not got any further tlinii the fifth g i d e  i n  grammer 
school 1 

Senator RJOKSE. If you weie t o  nsk me what I would want, perhaps, 
in this civilian court, I woiilct probably just as $0011 take m.v cliancm 
with,  as I would in an equity proceeding. the court itself. but that  does 
not liappen to  be our American sgsteni of civ+n justice. 

I see no reason-I see some reasons. but I inean I am pressing here 
f o r  comparison purposes an inquiry as to  why we should not carry 
over to the exteiit that we m n  recognize differences. the same pro- 
cedural system in a military court that  we have in a criminal court 
down here in the District Building. 

3fr. FARMER. I think we are, sir. 
Xow. look a t  the scrap that  came up  at  the Conimie trial. because 

the Federal court generally selected its panel of jurors among those 
who appeared a t  least for  the most part ,  to be :i little-to have a little 
more education and a little more solidity in their backgrounds. 

Xow, nobody has ever claimed that  you do not get fa i r  t r i d s  out of 
that. I n  fact, Judge Knox directly said tha t  we are doing i t  because 
F e  are tired of having trials in which we have jurors sitting who have 
no comprehension of business affairs and do not have the  ability to 
comprehend. 

I do not think that  the jury system, although it  is the pillar of our 
independence and of our justice, must be taken to  mean tha t  there 
be an absolute cross section. I think the jury system might very well 
be improved in civilian life a s  in the Army by a selective panel of 
1 urors. 
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Senator MORSE. I completely agree with that. and I used to  SO 
teach in criminal procedure when I was taking up criminal procedure 
reform, but we certainly would not want to go to the point where rre 
laid down the requirement that only businessmen or ollly people 
of certain economic status- 

Mr. FARMER. KO. 
Senator MORSE (continuing). Can serve on our Federal juries, SO 

we have the practice in  this country in our Federal juries of having a 
77ery good cross section of our citizenry. based upon competency ; 
that is the foundation there ought to be. that we have oot on the jury 
people competent to find the facts. The abstract of t h t  criterion is 
nevertheless what we ought to try to work for, i t  seeins to me. 

NOW, let us say, without giving you the examples. let us refer to 
the many types of cases that  you get before a military court martial, 
where the determining factor is Just a question of fact, did he or 
did he not do i t ;  was he or  was he not there; did he or did he not 
say it. I am far  from convinced that from the standpoint of morale 
you have to have a board of officers find that question of fact. 

I am far from convinced that you could not have on it men of lesser 
rank, along with officers, to find that question of fact. But, as .you 
say, there is some testimony, some evidence in writings. some writings 
that I have read, that you have to watch out for those people of lower 
rank not being even more harsh than the people of higher rank. But 
I recognize that pr'actical problem. and T am t q i n g  to  yet down here 
to first questions first: Could you have competelit fincling-i of fact 
on a military court martial with inen on them other than officers, or 
with a mixed group ? 

A h .  FARMER. Well, of course, as I pointed out, sir, the E!ston Act 
does provide for that, but it does not provide as to how you are going 
to form your panel from which they are drawn. 

Now, I would like to direct myself to something n-liicli yon said, 
and that is the cross section. 

Senator KEF.~UVE:R. Of course, Mr. Farmer. the provision of the 
Elston Act is carried over in article 25 (c) . 

Blr. FARMER. I n  here. 
Senator KEFAUVER. To all of the services in here. 
Mr. FARMER. That is right, except for one thing. I think i t  is 

necessary-I will agree with the amendment here-that in certain 
situations i t  mag not be possible to have qnalified enlisted men sit 
because of a peculiar situation, and that is taken care of there, but 
when that happens there must be a certificate attached stating that 
the enlisted men were not appointed because of such and such cir- 
cumstances Fhich macle them unavailable which, I think, is a fa i r  
safeguard. 

Senator M o m E .  Too, i t  is based upon selection by the officers. 
Mr. FARMER. That  is right. 
Senator MORSE. Rather than the suggestion that I am asking for 

discussion of, of drawing from a jury panel. 
Mr. FARMER. But so f a r  as your cross section is concerned, that's the 

distinction in our Army today, and particularly in wartime between 
officers and enlisted men, is not a distinction for  justice purposes, be- 
cause your officers come from every sphere of life. They have varying 
degrees of education, except that there are certain minimum standards 
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of education and intelligence prescribed. and they liave just as varying 
attitudes as any jury that you will ever find in generiil or State courts. 

Senator MoRsa. I s  i t  true or  false that jnterviews with large nuin- 
bers of enlisted nien have produced the iysult that  a large number of 
them, the majority of them, have recommended that enlisted men be 
on courts martial ? 

Xr. FARMER. They liave, but J think that  one reason is a basic dis- 
satisfaction with the way that the courts were acting and not merely 
because there were officers sitting, and I think i t  was a failiire to 
analyze why the courts were coming u p  with tlie wrong answers, and 
I think that if you clean up the situation where the coniniancling officers 
dictate tlie answers, so that  the men, feeling that  they are  getting a 
fai r  trial, and they have a proper system of revie\v, your morale ques- 
tion will be met. 

Senator MORSE. That  is all. 
Senator KEFAUVER. Mr. Farmer. will you prepare the aniendments 

Mr. FARMER. Yes, sir. 
Senator KEFAUVTR. Which will reinstate the right of court martial? 
Mr. FARMER. I mill be glad to  do that. 
Senator KEFAUVER. We thank you very much for  your statement. 
Mr. FARMER. It lias been a pleasure, and I thank you for your in- 

Senator KEFAWER. hfr. hfaas, we will be very glad to  hear you now. 

to article 15- 

du Igmce. 

STATEMENT OF MELVIN J. MAAS, PRESIDENT, MARINE CORPS 
RESERVE OFFICERS ASSOCIATION 

Mr. MAAS. hlr. Chairman and Senator Morse, I want to  address my- 
self particularly to  one phase of this bill. 

I am here as national president of the Marine Corps Reserve Officers 
Association. We have macle an analysis of the bill, and by a group 

perience as judge advocates during the war. 
We are disturbed by-- 
Senator KEFAUYER. Escuse nie, do yoa liave the aiialysis that  tlie 

Marine Corps Reserve Officers Association has made of this bill t 
Mr. MAAS. I have not i t  written out. but I was going to take it up in 

this bill. However, the main points we want to make relate to the ap- 
plication of the military justice code to Reserves. and if sou will take 
into consideration tha t  under this code a court-martial offense is i i  crit- 
icism of the President or any Member of the Cabinet or of the Con- 
gress, the overnor of a State in which he is serving-that is a court- 
martial o 4 ense. With that  in mind the section wliicli applies .to the 
military code and makes a Reserve on inactive-$uty training subject to 
court martial, being recalled to  active duty wltliout his c?nsent, and 
court martial any time within 3 years, is pretty f a r  reaching. 

Senator MORSE. Colonel, I am sorry, could you refer me to  the page 
where that  i s ?  

Mr. MAAR. I have the original House bill. It is on tliitt bill, page 4. 
I do not know whether i t  is the same as the Senate bill, but it is article 
2 under definition of persons subject to  the code, and i t  is the third 
subsection, “The following persons are  subject to this code,” page 4, 
line 24. 

of distinguished lawyers in our association, all of whom had hq <IC 1 ex- 
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Senator MOR~E.  I have the House bill before me. 
Mr. MAAS. Well, that, Senator, says that those subject to this code 

are “Reserve personnel who are voluntarily on inactive-duty training 
authorized by written orders.“ 

I f  this is taken literally, that nieiuis that the reservist, while attend- 
ing a voluntary training unit, which he does in civilian clothes, without 
pay, no Government-furnished facilities, and we conduct these in our 
offices or our homes or any place where we can find, we do not draw 
any pay a t  all-we are in civilian clothes. 

Senator KEFAUVER. Sow. Mr. Maas, suppose we get the language- 
were you reading the language as finally written by- 

A h .  MAAS, No; in the original bill. We do not think the 
change- 

Senator KEFAKJVER. 4080? 
Mr. MAAS. No; I was reading it from 2498, which is the same 

language that is before you. 
Senator KEFAUYER. Well, suppose we get it in the record as reported 

by the House committee. 
Mr. MAAS. We have no assurance that is the way you would report 

it, 
Senator KEFACVER. We would like to have you discuss the House 

language. 
Mr. MAAS. Yes. 
Senator KEF-~UVER (reading) : 
Reserve personnrl. while they are on  irlitctive-dtity training authorized by 

written orders which are  voluntarily accepted by them, \\ hich orders specify thnt 
they are subject to this code. 

You have your own bill before you. 

Mr. ~ ~ A A S .  We still do not think that makes very much difference. 
Senator KCFAUVER. I t  is some little difference. 
Nr. MAAS. Well, whether i t  specifies that you are subject to the 

code or are not, when you accept the order then you have to accept 
that condition. 

Kow, gentlemen. if it is for military security. we of the Reserves 
do not get military secrets. They are very carefully screened from 
US. I do iiot hesitate to say tliat the papers hare been disclosing that  
there are civilians in other departments who learn 10 times as much 
as me do about military secrets. They do not teach us jn the Reserve, 
certainly not in the voluntary Reserve-matters of high strategy, 
nor top military secrets, so it caniiot be to  protect against security. 

We just are not in a positim to disclose matteis that mould 
jeopardize the security of the Nation. 

The only conclusion we can come to is that i t  is to  protect some- 
body against criticism. 

Now, to an American the right to criticize public officials is prac- 
tically a God-given right. and so long as the right of criticism is 
unfettered, no dictator can exist. It is when you suppress criticism 
tliat you have the tlanger of dictator-yhip. 

Now, if the reserve, merely because he is willing to take his own 
time iii peacetime to train himself for the defense of his country is 
to lose his rights of citizenship-one of the precious rights is to 
criticize-if criticisni violates the law,  if it is libelous or there is 
a defamation of character. there are civilian laws and civilian courts 
to deal with that, but to say that merely because we are citizen soldiers 
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~ v e  lose our constitutional rights, and that  we are subject to recall and 
court martial, and for  a period of 3 years after sucli an alleged criti- 
cism takes place. will simply destroy your Reserve. 

Senat,or MORSE. Can I talk to yon in terms of a hypthe t ica l?  
Mr. h1ii.i~. Yes, Senator. 
senator SfoRsE. Because, uiifortuiiately, that is the way 1 think. 

Do I understand you to  say, in connection with this hypothetical- 
here, we will say-well, take yourself, you are  under article 2, Re- 
serve personnel. 

Now. am I to undei-stand that  while you are under those orders we 
will say that you speak at a banquet. and you say the Senator so-and- 
so’s position on X issue is so contrary to  the best interests of this 
country that “I hope you people tliororiglily (1efe:it him in the nest  
election.” Am I to understand from you that  that ~vould subject you 
to  discipline under the particular proposal if i t  passes? 

Mr. MAAS. IYell. if someone thought that  that violated article 85- 
article 88. rathey, ally time 3 years after I made that  speech, I could 
be ordered to  active duty without any consent of my own, and court- 
martialed for it. 

Now, I might win the court-martial case. The court might decide 
that  was not a violation. 

Here is the 1:iiiguage to wliicli I am referring, Senator: 
h n y  offic~r who IISPS conteinptiious or disrespectful words against  the  I’resi- 

dent, Vice President,  Congr , Srcretary of Urffnse,  or i i  Seere t a r j  of a De- 
partment,  a goveruor or i i  l~ l a ture  of a n y  State,  Terri tory or other possession 
of the United States in which lie is on duty or present shall he punished as R 
court mar t ia l  niay direct .  

Nom, that is part  of the code, and the sectioii I read, makes anyone 
subject to that code-- 

Senator MORSE. Sotv,  I will add to my hypotlietical. so that there 
are  no questions as to your tlisrespect, I will say. “I think lie is sub- 
versive, and you ought to defeat him.” The nest (lay. af ter  you make 
the speeech, if I uncleinstand your hypothetical, the nest thy after you 
make the speech you go about your regular business-- 

M r  BfAAS. That  is right. 
Senator MORSE. Continuing as a citizen, aiid. we wil l  say, you run 

a store or practice law or practice medicine or  what not. You would 
be subject, according to  your interpretation. to court martial be- 
cause you said that  tha t  Senator ought to be defeated because he is 
subversive 1 

Mr. MAAS. Yes : that is if i t  is contemptuous or disrespectful. That  
is for  3 years. By tha t  time I might have forgotten any remarks I 
ma(lc, and certainly not have any witnesses in m y  own defense. 

Senator IIEFAU~ER. Let me get this straight., Colonel Maas. You 
are not on inactive-duty traiiiing now. 

Mr. MAAS. I command, Senator, st volunteer training reserve air  
wing in the Marines. We  meet once a nionth in civilian clothes, with- 
out pay, for  2-hour period. I t  is an official drill. 

Senator KEFAUVER. Does i t  not. only refer to  the time that  you are  
i ic t~a l ly  meeting? 
Mr. MAAS. Yes; but a t  such meetings-now, frequently, as the Sen- 

a tor  pointed out. sometimes we hold these meetings a t  a dinner. W e  
do not count the part of our eating as part  of the drill, but  as soon 

You have accepted these written orders. 

i 
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:IS we are fiiiislied. say ilt 7 :  SO, we push back the chairs and we call 
the meeting to order. We meet for a %hour period as t~ minimum 
period. 

Senat or Km.iuvm. I kiiow, but Senator Morse's question, I think, 
suggested tliat i f  you slioiild go on out tonight and-- 

JIr. 1Ia.z~. I niisiiiiderstoocl that part of it. 
Senator KCFAU~ER.  , h d  make some derogatory statement about 

Senator Morse or me, in line with-which might be within the pro- 
visions of what are the sections you referred to, articl- 

Jlr. K i m .  Article 8s. 
Senator KE~AKJ~ER. Article 88, you would not be subject to being 

.called? 
Mr. MAAS. Not if I made i t  a t  a banquet in which I mias in an entirely 

civilian capacity, but to subject Reserves on inactive-duty training- 
now, we recognize the distinction of a reserve wlio is in uniform being 
paid for training dut,y as one thing. but on these volunteer training 
iinits, to make us subject to accounting for everything that we might 
say even i n  a conversation is just quite going to destroy the morale 
of the Reserves. Anyhow. it is a question of stopping criticism, not 
a question of protecting military security. 

Senator KCFAUVER. At  your meetings, are you on written orders? 
blr. MAAS. I t  may or may not be. 
Senator I<E;F.IUVER. Well, when would you be and when would you 

iiot be? 
bfr. J I A n s .  We all get orders assigning us to these units. We do not 

get specific written orders by the Commandant of the Marine Corps, 
but every notice of a meeting is a written notice, and every member 
iweives a notice of the meeting. which is in writing. We do not know 
liow f a r  the interpretation goes. whether it is under written orders 
or not, but if this mere passed they could very easily write us orders 
for erery one of the meetings. We do not think it is necessary, in 
the first place, nor acceptable to citizen soldiers that they should be 
subjectetl to n code or a t  least that part of tlie code that  prohibits them 
from criticisni of public officials. 

We certainly do not think that the piiblic officials should be so 
sensitive that they are unwilling to be criticized. 

As yo11 gentlemen know. I spent 18 years in tlie House of Repre- 
sentatives, and if anybody got tiny more criticism than 1 did. I do not 
know wlio i t  wiis, but I certainly was not thin-skinned about it. 

Senator MORSE. I thoroughly agree with you, not only about Re- 
serves, but me all should look over this thing very carefully; that 
people who are not Reserves, if you decide that because you served 
your country in uniform you are muzzled, as fa r  as criticism is 
concerned. that is carrying itsto a dangerous degree. I think criticism 
from people in uniform is a good tliing. They are in a good position 
to  criticize. 

hfr. MAAS. You certainly ought not to put the retired military 
personiiel uuder this control. Once they are retired, they get their 
retirement because they earned it. They have earned it: that  was a 
deferred payment during those years of active service. H e  has then 
got to become a civilian, and if you want to make certain that  you 
will prevent dictatorship, you must unmuzzle them ; they know what 
is going on, and they are not militarists. I f  you give them their 
voice, they will be the greatest force in preventing any tendency 
toward militarism in this country, and there is such a tendency. 
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Senator B ~ O R S E .  I think it is a two-edged swxci. T tliiiik it is a 
two-edged thing. My point is that  niwely because we are in Congress, 
for example, we h a r e  iiot any riglit to tliiiili that  we can kick the 
military personneI arouncl. :ind tliey :ire helpless to reply and sny 
what they think of  oiir point of view: and I think they ought t o  be 
allo~recl to say i t  critically. 

I think we have gone too fRr in this idea that people in  the military 
service lose their r ights of critical speech. 

Bir. M4.m. I thoroughly agree wit11 goii. Senntor, and I think tha t  
has got a s  niucli to  do with d iw)uraging  the best type of Americans 
from either gojnp into or rymaining in the military service as the 
inadequate retirement benefits. I t  IS this constant regimentation 
and denying them all the rights tha t  to  Americans are God-given. 

Senator MORSE. I can see where a liigli niilitarv ofliver oiight to 
know thnt he  sliould not have the right to  issue a policy statement 
which is full of criticism of individuals, I recognize that.  But tha t  
is quite a different thing from informal statements, off-the-cuff con- 
versations, Navy Club, Armp Club members t h a t  too f reqiiently, 
i t  seems to me. get them into discipline, wlien they never meant them 
as official statements a t  all. 

I ani not going to  burden this record with the recent notoiaious 
example in the Savy  of tha t  effect, but I think it was frightening. 

JIi-. 1\I t is. Well ,  it friglitens 115, Senator, th i i  coiistitiit trend toward 
coi1-t:tiit ~licronclimeiit i i i  the field of censoriliip of criticism. under 
tlie g i i i se  of protecting military security. 

feel n-lint abiise there is of criticism is a small price to  pay for 
criticisiii. niid t h e  benefit tha t  comes from intelligent and construc- 
ti r e  cri t io iim , 

Now. i f  yoii shut off tlie Reserves froin commenting on military mat- 
ters n i i ( 1  criticism of military policies. which is now :Ittempted t o  be 
controllet1 bv the rule of propriety. you then close to  yourselves and 
to tlie people v-honi yoti represent the last informed soiirce of criticism 
of oiir military matters. 

Seiiator 3foRsc. What do you think this means. Colonel, on page 5 ,  
points 4 and 5 : 

Retired personnel of a Regular component of the armed forces who are  entitled 
to rewive pay. 

5. Hetiyed personnel of a Reserve component who are receiving hospital benefits 
from a n  ai.med force. 

How would that.  according to your understanding of i t ,  work? 
Mr.  MA.{^. Well,  that  bill’s all retired personnel. including those 

reserves receiving retirement under this retirement act or reserves 
being hospi tnl izd.  Whether it would iiicliide veterans mho are  no 
longer i n  the service 01- not, I do not know. 

I t  may be jntenclecl to include theni, too’. 
S e m t o r  KKFAUYER. Wel l ,  Colonel Maas, you think tha t  of first im- 

portaiive is to  strike out sithsection 4 of :wticle 2.  
Mi-. bIn.is. W e  see 110 need for  it at all. o r  tit least to redefine i t  in  

siicli :t m:rniier RS to  make reserves subject only to strict  military viola- 
t ionr ant1 not bar  th<Jni from making critical remarks about public 
off i~i i l l~ .  It will do incalculable harm to tlie Reserves, aiid your whole 
I esei’ve piwixin if yoii leave that  sort of threat. 

Sciiator KEFAUVEH. For the benefit of the  comniittee, mould you 
r e w i * t l  or suggest nnientlments to subsection 3, 4, 5, and 6 ? They a r e  
the ones tha t  you refer to. 
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Mr. MA.\S. Yes: we u n n t  to  r e ~ ~ i i i ~ i i a ~ i d - i i ~ ~ .  I will prepare for 
you aii :i~neiichieiit wliicli n-orild rpniove retired personnel froin mili- 
tciry (liwipliiiarj cwitrol at all. Sometimes a qiiestion. when I say 
tha t ,  is ixisetl ilt)oilt Ueiiiiy Meyers. Well, I point out that  Benny 
Jleyws l i i ih  iievei. 1 ) ~ i i  tried by a court nitirtial: he was tried in the 
civil cwiirts, 50 tlint retired personnel who violate l a w  d l  find there 
a re  plwity of  civil l r i ~ i s  and plenty of civil coiirts to t ry  them. The 
wliol(~ t l i i i i g  i q  t o  hold a cliib over a retired officer, threatening his 
i*etii*etl pay wliic'h lie lins a11 previonsly earned, for  criticism. 

Retired oflicers :ire siibject now to submit in advance any public 
statement they make. any article they want to write, or any speech 
lhey wint  to  make. 

Senator 3 1 0 ~ s ~ .  Let me pet this straight : Suppose you, as a retired 
officer. w:intecl to run for Congress now. I can well imagine-let us 
make it ('olonel X-I can make it- 

31r. M.L\s. God forbid that  I ever run again. 
Sen:itor JIOHSE. 1 can imagine that  ('olonel )i would probably have 

a lot of criticism to make of a lot of people in that campaign. Teclini- 
cally. coriltl he be punished? 

Rlr. MA.~S.  Technically, lie could. His  choice would be to resign 
from the Reserve or resign from the retired list. I do not think they 
would :ictii:Llly attempt to discipline him if he was a candidate for  
public office, but there is nothing in  here that  says that  tha t  exempts 
~ i im.  

Senator KEFAUVER. Colonel Maas. i t  seems to me that section 6 is 
inconsistent with section 3. I n  other words, is there not a greater re- 
striction placed over the members of the fleet reserve, Fleet Marine 
Corps Reserve. than are uiicler the Regular-Reserve personnel under 
subsection 3 ? 

hfr. MAAS. Well, yes, I think i t  is, but they are, of course, con- 
sidered-they are likely retired officers. The  fleet reserve in  effect 
are retired. They are held on a retniner list with the same p i y  as 
retired pay in most cases until they have had their 30 years. They are 
not subject to any greater restrictions than any other retired personnel 
though. 

Senator KEFAUVER. We appreciate receiving your suggestions. 
Mr. > h i s .  I do not want t o  take more of your time, Mr. Chairman, 

but n-e have gone throngli the bill in some detail. and I T o d d  like to 
submit a brief Kith respect to our other comme!its. 

This is the one about which we are most disturbed, and I want to 
assure you we are serious1,v disturbed fibout it. 

Senator KFL~FLTER. I have looked over your statement in the House 
committee, and you do have other worth-while suggestions to  make, 
arid we would be glad to have a brief from you. 

JIr. RLLw. Thank you very miich. I will file a brief on the other 
points. but I know you will take into serious consideration my criti- 
cism, which represents my organization as well as my own point of 
view on atteiiipting to  do anything that would even remotely appear 
to be 01- could later become used as a gag on civilian soldiers. 

Senator MORSE. Could you give u s  in addition to  that  a brief cover- 
ing your views as to  the recommendations of the American Bar  

7 .  

A&& a ti on ? 
Mr. MAM. Yes, Senator. We agree with a great deal of their points. 

However, we feel in this Supreme Court set-up that  they should have 
the right to  review facts whlch they do not have now. We  think that 
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a better system would be to have this final judicial council have author- 
i ty  to review facts and make questions of strict law available for ap- 
peal to Federal courts where i t  involves just the Ja r .  

Now, all this council can do is to  ruie on tlie  la^, not on the facts 
of the case, so that it is not the same kind of an appeal most men 
think of. When they think they are ultiniately going to get a review 
by civilians, they can review only the law, not the facts involved, not 
the record of a case. 

Senator KEFAUVER. Well, Colonel Maas, do they have. a right to 
set aside a verdict or a sentence if they feel it is not supported by sub- 
stantial evidence ? That  is, the substantial evidence rule is supposed to 
a p  ly to their consider a t ’  1011. 

If.k-4s. The aiiiount of evidence, I do not think they can go on 
to the merits of the evidence. 

i l r .  P 
Senator KEFAUWR. We are very grateful to you. 
Jlr. b l a ~ s .  Thank you very much. 
Senator KEFAUVER. C;entlemeii, there are three otliers who were sup- 

posed to testify this morning, and I alii sorry that we have not heard 
them. We have a quorum call. and I think me must go. 

31r. Clorety, what is your situation? 
Mr. CLORETY. I could return tomorrow, Senator. 
Senator KEFAUVER. Can you return this afternoon? 
Colonel Oliver, can you return this afternoon ? 
Mr. OLIVER. I am available, if i t  please the coiiiinittee. 
Senator KEFAUVER. Colonel McE1,wee ? 
Colonel ~ICELWEE. I will be available at  your convenience. 
Senator KEFAUVER. Suppose we recoiiveiie at 2 : 15 this afternoon, 

and we will t ry  to get along and hear everybody we were supposed to 
have heard this morning, this afternoon, and also Colonel Weiner and  
Colonel King. They will be here this afternoon. 

I am suggesting 2 : 15 instead of 2, beca,use I have a short meeting at 
2 that  I will have to attend. 

A t  this point in the record, I want to include a lengthy statement 
submitted by Senator McCarraii, as chaii-man of tlie Coilmiittee on the 
Judiciary, which is in  the form of a letter to Senator Tydings, which 
I think will be valuable for the consideration of the committee. 

(The document referred to is as follows :) 
EXITED STATES SENATE, 

COMMITTEE ON THE JUDICIARY, 
Bpri l  30, 1949. 

Hon.  SIILLARD E. TYUINGS, 
United States Senate, Wodrhytmi,  D .  C .  

MY DEAR SENATOR TYDINGS: As you know, I have long been interested in the 
problems presented by the  application of our rourts-martial  system to both 
the personnel of the  arnied services and the civilians who happen t o  be subject 
to  the  same jurisdiction. I h a r e  always done m y  ~itinost  to protect the civil 
rights, so f a r  as i t  is  constitutionally possible, of persons of both clnsses who 
must undergo trial  by military tribunal. Accordingly, I have made a n  intensive 
study of S. 857, which purports to  unify and  revise the Articles uf W a r  and  t h e  
Articles for the Government of the  Xavy so as to estahlish a Uniform Code of 
Military Justice. I ani, therefore, submitting for  your consideration the  fol- 
lowing cornnients relating to  the provisions of t he  proposed legislation. 

I regret tha t  they are necessarily lengthy, but t he  bill is of such grea t  import 
t h a t  it warrants the  niost detailed consideration r)ossil)le. 1 1 1  this connection 
I respectfully request t ha t  this letter be nisrle N par t  of the record on th i s  
bill so thnt all persons interested inup have ;in oppoittiiiity to evaluate i t s  
Conten ts. 

i 
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In considering this proposed Uniform Code of Military dustice preliminary 

consideration should be given to the  following points : 
1. The Committee on a Uniform Code of Military Justice, which formulated this 

proposed code, was composecl of Prof. Edinund 31. Morgan, Jr.. acting as  chair- 
man, and four members of the Military Establishment. The staff which assisted 
this committee consisted of 15 members of the Military Establihhinent. Thus the 
work was weighted by 19 from t h e  Military Establishment to 1 professor from 
civilian life. 
2. This proposed code will govern in peacetime a s  well as  wartime a large 

segment of the population of the United States consisting mostly of civilians and 
persons d r a f t d  from civilian life. 
3. This segment of the population which will be subject to administrative 

and military tribunals which Congress is asked to set up or continue completely 
outside the judicial system as  provided in article 111 of the Constitution. 

“In appraising the system of military justice, the emphasis must be on its 
actual operation rather than on the  relevant statutory provisions standing alone. 
Experience has shown that  legislation in this field may not always be taken a t  
face value, since the pressures of military life tend to thwart congressional 
intention and to deprive statutory language of the meaning it would have in 
other contexts” (Wallstein, The Revision of the Army Court-Martial System, 
Columbia Law Review 48 : 219, March 1948). 

COMMENT ON S. SB7 

Section 1 of S. 857, Eighty-first Congress, proposes a Uniform Code of Military 
Justice applicable to all of the armed forces. including the Coast Guard whether 
operating as  par t  of the Eavy or as an independent organization under the 
Treasury Department. 

Included are  persons 
“awaiting discharge after the expiration of their terms of enlistment.” The 
commentary of the Committee on a Uniform Code of Military Justice found on 
page 5 of Uniform Code of Military Justice-Text, References, and Commen- 
tary * * * merely states that  paragraph 1 in which this provision appears 
“is an adaptation of A. IF’. 2 ( a )  .” However, a perusal of that section fails to 
disclose any such authority to hold a man subject to the Articles of War 
after the expiration of an enlistment. If this is to remain in the code i t  should 
be qualified to make certain that the code applies only to personnel held after 
the expiration of their enlistments pursuant to the legal order of a court- 
martial a s  provided in paragraph (7). 

Paragraph (11) subjects to the code “all persons serving with, employed by, 
accompanying, or under the supervision of the armed forces without the 
continental limits of the United States * * *” and certain territories. 
Paragraph (12) goes a step further, subjecting “all persons within a n  area 
leased by the United States which is under the control of the Secretary of a 
Department and which is without the continental limits of the United 
States * * *” and certain territories. The commentary of the Committee 
on a Uniform Code of Military Justice states : 

“Paragraphs (11) and (12) a r e  adapted from title 34 United States Code. 
section 1201, but are  applicable in time of peace a s  well as war. Paragraph 
(11) is somewhat broader in scope than A. W. 2 ( d )  in that the code is made 
applicable to persons employed by or under the supervision of the armed 
forces as well a s  those serving with or accompanying the same and the  terri- 
torial limitations during peacetime have been reduced to include territories 
where a civil court system is not readily available.” 

Considering the number of persons who served in the armed forces during 
World War I1 and who will serve in the future, these provisiods will place B 
very large portibn of the population-both civilian and armed forces personnel- 
under an almost exrlusive jurisdiction of military tribunals. As indicated in 
the commentary, military law has not heretofore been thus extended, especially 
in application to peacetime conditions. 

Article 3 states that Reserve personnel who are charged with having com- 
mitted an offense while in a status in which they were subject to this code may 
be retained on duty or may be placed on an active-duty status for disciplinary 
action without their consent. This provision appears to stem from section 301 
of the act of June 25, 1938 (52 Stat. 1180; U. S. C. 34 : 855) relating to the Naval 
Reserve. The enactment of this provision will foreclose appeals to the civiI 
courts in circumstances .wch as  those involved in Hironimus v. Durant (1948) 
( 3 6 8  F. 2d 288) where a WAC captain on terminal leave was returned to active 

The definitions are  set out in article 1. 
Article 2 lists the persons who a r e  subject to the code. 

\!JI18\(j ( 1  -,?,0--6:{ 
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duty to stand trial. The general rule, heretofore applicable with regard to the 
Army, has been stated in Mosher v. Hunter (1944) (143 F. 2d 745, 748) thus: 

“ I t  is generally true, as contended, that courts-martial jurisdiction is co- 
existent and coterminous with military service and ceases u l m  discharge or 
other separation from such service (sec.  10, ch. 4, Manual of Courts RIartial 
United States Army, 1928), and it does not extend to offenses committed against 
military law by those who are  subsequently discharged or otherwise segarated 
from such military service, unless ‘courts-martial jnrisdiction first attached 
before separation from the service, in which even‘t jurisdiction continues until 
fully exhausted (Car ter  v. McCZazcghry, 183 U. S. 365, 383; 22 8. Ct. 181; 46 1,. 
Ed. 236; Ea parte Wilson, D. C., 33 E“. 2d 214; cf. Ex parte Clark, D. C., 271 F. 
533). Furthermore, all persons under sentence adjudged by a court martial are  
subject to military law (Second article of war, subsec. ( e )  10 U. S. C. A. 1473 (e)  ) ,  
and are  therefore within the jurisdiction of courts martial for offenses com- 
mitted against military law. This is true although his military service ceased 
before jurisdiction attached and before trial and sentence ( Cartcr v. JlcClaughry, 
supra;  K a h n  v. Andemon, 255 C T .  S. 1; 41 8. Ct. 224; ti3 L. Ed. 469; and Jlosher v. 
Hudspeth ,  supra) .” 

With regard to subdivisions ( b )  and ( c )  of article 3, the commentary states 
that  ( b )  provides that a person who obtains a fraudulent discharge is not sub- 
ject to this code during the period between the discharge and later apprehension 
for trial of the issue. Sut.division ( c )  is prompted by ET pai‘tc Drainer (1946) 
(65 F. Supp. 410), which held that a discharge from the naval service barred 
prosecution of a person for desertion from the Marine Corps a t  a period prior 
to his enlistment in the Nary (p. 8) .  In that  case the court said (p. 410) : 

“It is the general rule that a person is amenable to the military jurisdiction 
only during the period of his service. Uni tcd  Btatfs v. McDoitald ( 2  Cir,, 26.5 F. 
695; Xaval (’ourts and Boards, sec. 334. a t  p. 92;  Winthrop. Military Law and 
Precedence [sic] second ed. (1920) a t  p. 8 9 ) .  And once honorably discharged, 
such honorable discharge is a ’formal final judgement passed by the Govern- 
ment upon the entire military record’ of the person (C’nited Xtatcs v. Kelly, 
1.7 Wall. 34 * * * ) .  

Thus article 3 proposes to authorize the retention of complete jurisdiction 
over personnel of the armed forces for indefinite periods. 

Article 4 relates to a dismissed officer’s right to a trial by court martial and 
should be read in conjunction with section 10. If enacted, paragraph ( a )  should 
a t  least be amended by inserting after President the following words: “under 
the provisions of section 10 of this Act”, so that the first part of the sentence 
will read: 

“ ( a )  When an omcer, dismissed 1)s order of the President uridei’ the provi- 
lions of seclion 10 of this Act. * * +” etc. 

The following commentary on this article (p .  10) is illuminative : 
“This article should be read i n  conjunction with the provision being reenacted 

in section 10 of this act. The right to trial will apply only in the case of a siim- 
mary dismissal by order of the President i n  time of war. (Sec. 10 covers the 
provisions now found in A. W. 118 and A. G .  N,, art. 36. i 

“If the President fails to convene a court martial where there has been an 
application for trial, or if the court martial convened does not atljndge dismissal 
or death as a sentence, the procedure followed will he the s;ime as  that pre- 
scribed article 75 ( d )  where a previously executed sentence of dismissal is 
not sustained on a new trial. This changes the present stiitntory provisions 
set out in the references. The change is made because of the doubt, expressed 
by Winthrop and other commelltators, as to the constitutionality of the present 
provision declaring that an order of dismissal. lawfrilly issued by the President, 
shall be void under certain circumstanws. Under the proposed procedure it 
will be possible to achieve the same result-that of restoring the officer. 
“No time limit has been set on when an application for trial must be submitted. 

The present statutory provision has lieen ?onstrued to require thnt the agplira- 
tios be made within a rc.asoriable time, which will vary according to circum- 
stances. (See Winthrop, Xilitary L;iw and Precedents, lRPO ed.. p. ,? : Digest 
of Opinions, Judge Advocate General of the Army, 1912-40, sec. 227.) 

Article 5 states that  this proposed “code shall be applicable in all places.” 
Thus universal application is proposed. The commentary (p. 11) states : 

“This article reenacts the present Army provision. It is not in conflict with 
the provisions in article 2 (11) and 2 (12)  of this code, whirh make certain 
persons subject to the code only when they are  outside the United States and 
also outside certain ureas. The code is applicable in alrplac-en as to other persons 
subject to it. h e r i o u s  restrictive provisions on this subject in the Articles for 
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the Government of the S a v y  have given rise to jurisdictional problems which 
this language will correct. 

Article 6 paragraph ( a )  subjects the assignment of legal officers to the approval 
of the Judge Advocate General. In this connection we note that sections 246 
and 247 of the act of Julie 24, 1945 (Public Law 759, 80th Cong.) created the 
Judge ddvocate General’s Corps and provided for the permanent appointment 
of officers to serve in that corps. Thus the law specialists, insofar as the Army 
is concerned, would appear to be already under the control of that  Judge Ad- 
vocate General. This suggests that the status of the officers of other judge ad- 
vocates be examined in the light of sectioris 240 and 247. 

Paragraph 1,c) uf u t i d e  6 states: 
‘ , ( e )  No person who has acted as  a member, law officer, trial counsel, assistant 

trial counsel, defense counsel, assistant defense counsel, or investigating officer 
in any case shall subsequently act as  a staff judge advocate or legal offiver to 
any reviewing authority upon the same case.” 

The commentary states (p. 12) that this paragraph is based on A. W. 11 (see 
sec. 208 of Public Law 759, 80th Cong.) and is designed to secure review by an 
impartial staff judge advocate or legal officer. 

While this paragraph appears to correct some of the abuses uncler the present 
system (see Henry v. Hodgee (1948),  76 E’. S. 968) ,  it could go further toward 
assuring a thorough and impartial investigation by provitling that the investigat- 
ing officer should not act in any other capacity during the trial of a person lie has 
investigated. 

This part ap- 
pears to be a codification of present practices with some enlargement. Any per- 
son, authorized under regulations gooei‘ning the armed forces to apprehend 
uersons, may do so, under the 1)rovisions of this proposed code, u~ion reasonable 
belief that a n  offense has been coinmittetl and that the pei’son apprehended 
committeetl the uffense. 

IJart 111-Xon-Judicial Punishment, neat ly  Ivwdens the authoi*i ty heretofore 
exercised in the Army by a coninlanding officer untler A. W. 104: \‘Jithont cotn- 
menting on the Navy phase of this proposal, we give hereunder A. W. 104 nntl 
proposed article 1.5. The enlargement of the power of a commanding officer to 
mete out “nonjudicial punishment” is apparent. 
“ART. 15. Commanding officer‘s non-judicial punishment. 

“ ( a )  Under such regulations as the President may prescribe, any commanding 
officer may, in  addition to or in lieu of admonition or reprimand, impose one of 
the following disciplinary punishments for minor offenses without the interren- 
tion of a court-martial- 

“ ( A )  withholding of privileges for a period not to exceed two con- 
secutive weeks ; or 

“ ( R )  restriction to certain specified limits, with or without suspension 
from duty, for a period not to exceed two consecutive weeks; or 

“ ( C )  if imposed by a n  officer exercising general court-martial juris- 
diction, forfeiture of one-half of his pay per month for a period not 
exceeding three months : 

“ ( A )  withholding of privileges for a period not to exceed two con- 
secutive weeks ; or 

“ ( B )  restriction to certain specified limits, with or without suspen- 
sion from duty, for a period not to exceed two consecutive weeks ; or 

“ ( C )  extra duties for a period not to exceed two consecutive weeks, 
and not to exceed two hours per day, holidays included ; or 

“ ( D )  reduction to next inferior grade if the grade from which de- 
moted was established by the command or an equivalent or lower com- 
niand; or 
“(El) confinement for a period not to exceed seven consecutive dags; 

or 
“(E”) Confinement on bread and water or diminished rations for a 

peEiod not to exceed five consecutive days ; or 
(GI if imposed by a n  oficer exercising special court-martial juris- - diction, forefeiture of one-half of his pay for a period not exceeding 

one month. 

(See Keeffe report, p. 262 ff.)” 

Part  11-Apprehension and Restraint, contaitis articles 5 to 14. 

“(1) upon officers and warrant officers of his command- 

“ ( 2 )  upon other military personnel of his command- 

1 It appeflrs that this provieion should go the was of flogging or at  least be conened in 
its application to offenses committed while at  sea. 
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“ l b )  The Secretary of a department may, by regulation, place limitations on 
the powers granted by this article with respect to the kind and amount of punish. 
ment authorized, the categories of Commanding officers authorized to exercise 
such powers, and the applicability of this article to a n  accused who demands 
trial bsl court-martial. 

“ ( c j  A officer in charge may, for ininor offenses, impose on enlisted persons 
assigned t@ the unit of which he is in charge, such of the punishments authorized 
to be imposed by commanding officers as  the Secretary of the Department may by 
regulation specifically prescribe. 

“ ( d )  A person punished under authority of this article who deems his punish- 
ment unjust or disproportionate to the offense may, through the proper channel, 
appeal to the next superior authority. The appeai shall be promptly forwarded 
and decided, but the person punished may in the meantime be required to undergo 
the punishment adjudged. The of3cer who imposes the punishment, his suc- 
cessor in command, and superior authority shall have power to suspend, set aside, 
or remit any par t  or amount of the punishment and to restore all rights, privi- 
leges, and property affected. 

“ ( e )  The imposition and enforcement of disciplinary punishment under au- 
thority of this article for any act or omission shall not be a bar to trial by court- 
martial for a serious crime or offense growing out of the same act or omission, 
and not properly punishable under this article ; but the fact that a disciplinary 
punishment has been enforced may be shown by the accused upon trial, and when 
so shown shall be considered in determinin the measure of punishment to  be 
adjudged in the event of a finding of guilty.” 

Par t  IV-Courts-Martial Jurisdiction : Proposed articles 16-21 establish three 
kinds of courts-martial-general, special, and summary-and the jurisdiction 
of each. 

At the outset it  should be remembered that courts martial are  the crestures 
of statutes, and, as a body or tribunal, they must be convened and constituted in 
conformity with provisions of the statute or they are  without jurisdiction (see 
Flwkman V .  Hunter (1948), 75 F. 8. 871, 876; Anthony v. Hunter (1947), 71 F. S. 
823,828 ; and Runkle v. 77. S .  ( 1887), 122 U. S. 543, 555). 

Particular attention is invited to proposed article 18, which reads: 
“Subject to article 17, general courts-martial shall have jurisdiction to t ry  

persons subject to this code for any offense made punishable by this code and 
may, under such limitations as the President may prescribe, adjudge any punish- 
ment not forbidden by this code. General courts-martial shall also have juris- 
diction to try any person who by the law of war  is subject to trial by a military 
tribunal and may adjudge any punishment permitted by the law of war.” 

The commentary on proposed article 18 states that  it is derived from A. W. 12 
which reads : 

“General courts-martial shall have power to try any person subject to military 
law for any crime or offense made punishable by these articles, and any other 
person who by the law of war is subject to trial by military tribunals : Prouided, 
That general courts-martial shall have power to adjudge any punishment author- 
ized by law or the custom of the service including a bad-conduct discharge.” ’ 

Article 21 states that  the provisions of the proposed code conferring jurisdi6 
tion upon courts martial shall not be construed a s  depriving military Commissions 
or other military tribunals of concurrent jurisdiction. This provision stems 
from A. W. 15. The Supreme Court has held that by this provision Congress has 
explicitly provided, so fa r  as  it may constitutionally do so, that  military tribunals 
shall have jurisdiction to  t ry  offenders or offenses against the law of war in a p  
propriate cases ( E 3  parte Qwirin (1942), 317 U. S. 1, 28). Furthermore, a mili- 
tary commission may be appointed for this purpose by any fleld commander, or by 
any commander competent to appoint a general court-martial ( I n  re Yamushitu 

F 

(1946), 327 u. S.1,lO).  
Articles 22, 23, and 24 list the persons who may convene courts martial. 
Article 25 states who may serve on courts martial. 
“ ( a )  Any officer on active duty with the armed forces shall be competent 

to  serve on all courts-martial for the trial of any person who may lawfully 

3 This would appear to give a vindictive commanding o5cer two bites at the apple since 
a ‘minor” oUense is nowhere deflned. 

‘There seem8 to be no reason why the offense (Infra) unished under this code should 
not he deflned in the same language a8 the Federal CrimPnal Code and the limitations of 
ounishmenti be identical. 

Consideration should also be ghen to trial In civilian courts. upon information, for 
dffensw committed in United States which odenses are cogniiable under Federal civil 
statatec. 



UNIFORM CODE OF MILITART JUSTICE 107 

he brought before such courts for  trial.” Under paragraph (b)  warrant officers 
on active duty a re  competent to  serve on general and special courts martial 
of any person other than an officer. Enlisted men, exigencies permitting and 
providing they are not of the same unit, shall constitute a t  least one-third of 
the membership of a general or special court martial if the accused makes a 
written request prior to the convening of the court for the inclusion of enlisted 
men. A s  enacted in section 203 of the Selective Service Sc t  of 1948 (Public Law 
759, 80th Con.), fcom whence this provision stems, the wording is : 

“Enlisted persons in the active military service of the United States or in the 
active military service of the Marine Corps when detached for service with the 
Army by order of the President, shall be competent to serve on general and 
special courts martial for the trial of enlisted persons when requested in writing 
by the accused at any time prior to the convening of the court. When so re- 
quested, no enlisted person shall, without his consent, be tried by a court the 
membership of which does not include enlisted persons to the number of a t  least 
one third of the total membership of the court.’’ 

Section 212 of Public Law 759, Eightieth Congress, states that :  “No enlisted 
person may sit a s  a member of a court martial for the trial of another enlisted 
person who is assigned to the same company or corresponding military unit.” 
Thus while the basic right to have enlisted men sit on a court martial trying 
a n  enlisted man is retained, a new contingency depriving an enlisted man of this 
right is proposed-viz, “unless competent enlisted persons cannot be obtained on 
account of physical conditions or military exigencies.” In such a case the con- 
vening authority must state the reasons in writing. As indicated by Wallstein 
earlier, the test of these provisions must be their actual operation and this 
operation will be under tribunals having neither continuity nor tenure. 

Paragraph ( d )  (2)  of proposed article 25 states that :  “No person shall be 
eligible to sit as  a member of a general or special court-martial when he is the 
accuser or a witness for the profecution or has acted as  investigating officer 
or as counsel i n  the same ciise.” Apparently the addition of this limitation to 
wording in the last paragraph of A. W. 4 is necessary even though the require- 
ment of a “thorough and impartial investigation” received careful attention 
and was enacted into positive law in 1920. This matter will be discussed later 
in connection with proposed article 32. Returning to the limitation, its need is 
illustrated in Henry v. Hodgae (1948) (76 F. Supp. 968) where Judge Ryan stated 
(p. 974) : “The functions of the investigating officer, as  contemplated by article 
of war 70, are  those ordinarily performed both by the civil prosecuting officer 
and the grand jury. These functions are  described in the Soldier and the Law, 
by McCoomsey and Edwards ( a t  p. 155) a s  being ‘similar in many respects to 
a grand jury  investigation in which the grand jury determines whether a man 
is to be tried.’. Surely it would be a travesty of justice to have the complainant- 
accuser sit on a grand jury, testify before i t  as a witness in support of the com- 
plaint, and then vote for and return a true bill. The duties performed by the 
investigating officer are  highly important to the accused. He must be strictly 
impartial, since he represents both the accused and the prosecution. It is his 
obligation to gather and record facts which would be admissible evidence in 
the court-martial trial and to do this he must investigate. I t  is upon his recorn- 
mendation that the commanding officer relies in determining whether there is to 
be a trial at all, and, if so, for what offense and by what type of court. Can it 
be fairly said that one who assumes the duties of an investigator is not dis- 
qualified by reason of the fact that he has previously expressed in a written 
report his opinion as to the guilt of the accused, when such report has been 
made the hasis of the very charre he is investigating? Can it be argued that 
one who is to give testimony on behalf of the prosecution (and who subsequently 
does so, a s  to the alleged admissions of the accused) has a n  open mind on the 
matter, so that his efforts will be directed along investigational channels which 
might lead a s  well to the acquittal of the accused as to his condemnation? Can 
we reasonably hope that such investigator will pursue interrogation and exami- 
nation of proposed witnesses with the same zealous and unbiased effort as one who 
has  had no previous contact with the case? The answer to these questions is 
obvious. I t  is manifestly impossible for him to conduct the thoroueh and im- 
partial investigation contemplated and directed by act  of Congress.” ‘ 

This paragraph (4 )  ( 2 )  should have added “Violation of this paragraph shall void the 
proceedings.” 
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Proposed article 26 stems from the second paragraph of A. W. 8, which pro- 
vides for  a “law memher“ of a general conrt martial .  In  his place is a “ law 
officer” who is no longer a voting member of the court and ,  escept fo r  putt ing 
the  “findings in proper foriii” a s  required in proposed article 39, he  does not 
consult with meinhers of the  court escept in the  presence of the  accused, t r ia l  
counsel, and  defense counsel.’ 

Under proposed article 27 the conimmtary states (p .  41) : “The t r ia l  judge ad- 
vocate is  renained the  triill counsel, and  the  right of the accused to liave a person 
requested by him act , ~ s  defense counsel is subject to the  availability of t h a t  
perron. (See  a r t .  38.) 

“Paragraph ( 1 )  of subdivision ( b )  incorporates the  flrst piw\-iso of A. W. 
11, but the  requirement t ha t  counsel he qualified a s  set for th  therein is no 
longer subject to  the  exception allowed where such qualified persons a re  not 
arailable * * *.” In  vie\\ of the  mandatory language of proposed article 
27, we are unable to understand the qualifying language in the commentary. 
W e  assnnie tha t  there is no  intention to  permit the  recurrence of a situation 
such a s  is  found in Bert8 v. Aitnt~r (1948) ( i s  F. Rupp. 825) \\-here a soldier 
was  represented, contrary t o  his wishes, in court-martial  proceedings by a n  of- 
ficer who \vas \\holly iricom1ieterit to  i q i i w e n t  liini ant1 n h ( i  (lid so only on 
military orders. “The conrt has no difficulty in finding t h a t  t he  court  which 
tried this man was sa tura ted  with tyranny ; the  compliance with the  articles of 
w a r  and  with mili tary justice was  a n  empty and  farcial  compliance only, and  
the court so finds from the facts and  so holds as a matter of law” (p .  826). 

Proposed article 25, der iwd  f iwn  A. IV.  115, shifts the powrr to appoint report- 
ers and  interpreters from the  president of the m i r t  to the  cnnreiiing aiithority 
“since the lrlttev will h:ive control of the  arailable. personnel” (couimentary, p. 
4 2 ) .  Article 29 establishes the  Iil‘ocednre nherehy ~ ~ I I P I . ~ I I  nnd special courts mar-  
tial niay continue with H case \\-hen the required inrnihrrship has I)een reduced 
hy reason of physical disability, challenge, or hy order of the  conrening authority 
for good cause. Recorded testimony must be read to  new members prior to con- 
tinuing the  trial. 

Par t  VI-Pwtrinl P m r e d u w :  The proposecl articles fnrniing par t  TI a r e  taken 
largely from 9. W. 46, as enacted in the  Selective Service Act of 1945 (Public 
Law 759, 80th Cong., sec. 222),  A. W. 24 (U.  R. C. 10: 1Wq5), mcl A. 0. N. 42 ( c )  
( U .  S. C. 34:  1200, ar t .  42 ( c ) ) .  

The commentaries on two proposed articles-31 and  32-merit careful con- 
Rideration. Article 31 s ta tes  : 
“ART. 31. Compulsory self-incrimination prohibited. 

“ ( a )  No person subject to  this code shall compel any  person to incriminate 
himself or to answer any  question the answer to which may tend to incriminate 
him. 

“ ( b )  No person subject t o  this code shall interrogate, or request any state- 
ment from, a n  accused or a person suspected of a n  offense without first informing 
him of the  na ture  of the  acciisation and advising him tha t  he does not have to  
make any  statement a t  all  regarding the  offense of which he  is accused or sus- 
pected and  t h a t  any statement made by him may be used as evidence against  him 
in a t r ia l  by court-martial.‘ 

“ ( c )  No person snhject to  this code shall compel any person to make  a state- 
ment or produce evidence before or fo r  use before any military tr ibunal if t h e  
statement or evidence is not material  to the  issue and  may tend to  degrade 
him. 

“ ( d )  No statement obtained from any person in violation of this art icle or by a n  
unlawful inducement shall  be received in evidence against  him in a trial  by 
court-martial.” 

Commentary : “Siibdivision ( a )  extends the  privilege against  self-incrimination 
to  all persons under all circumstances. Under present Army and  Navy provisions 
only persons who a r e  witnesses are specifically granted the  privilege. subdivision 
( b )  broadens the  comparable provision in A. W. 24 to pretect  not only persons 
who are accused of an  offense hut  also those who a r e  suspected of one. Subdi- 
vision ( c )  is  similar to A. W. 24 in tha t  the  privilege against  self-degradation i s  
granted tn witnesses before a military tr ibunal and  persons who make  deposi- 

‘This article cripple8 the conduct of the court’s deliberations in that the accused loses 
the important safeguard of having an informed lawyer present during the deliberation6 
m d  voting of the court in closed session as is the present case in the Army and Air Force. 

#That  this can be overdone waa brought to my attention in  an Army case where the 
investigating otllcer, in testimony attempting to show that a confession was in fact volun- 
tary, stated that he “warned the accused no less than 20 times.” 
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tions fo r  iise befoi-c a military triitunal. I t  is  made clear tha t  th i s  privilege 
cannot he invoked where the  evidence is material  to the issue-where it ml h t  
he c*riicial i i i  t he  dt3terminiitioii of the guilt  or innocence of an  accused. a b -  
division ( d )  nuikrs st:itenienti; o r  evidence obtained in violation of the first three 
siib(iivisi()ns iiiatliiiissible oiils against t he  person from whom they were ob- 
ttii:w(I. This cniiforiiis with the  theory t h a t  the privilege against  self-incrimina- 
t i o r i  :ind self-drgratiation is a yrrson:il orie. 

“The intenticmil violtition of : l i l y  of the  provisions of th i s  art icle constitutes 
an offense punishahle under art icle US. 

“ I t  is uniiwessziry to provide i n  this article t ha t  the fa ih i re  of an accused to  
testify does not c r ra te  a yresuiiiytioii against  him. (See title 18, U. S. C., sec. 
3481.) ” 

A qnrstiori m i y  ai,ise concei’i~ing the :ipl~lic~:itioii of the pi’ovision of the fifth 
;imericlnretit stilting tha t  “* * ’$ tior shall  [iIIIS pel’soti] h e  coinpelled i n  any  
criiiiirixl case to hr a witness iig:iirist hiuiself ‘h :x *” to personnel of the armed 
forcrs. E e  p c l ~ t c  / J c ’ ~ t ~ / f  (1945) 68 E’. Suiip. 80s) ant1 I n  ?‘e Ii.rrrb!eicski (1947) 
(71  E’. Yi~pp. 143, affd. l f i 6  E‘. 2d 2443) itidirate tha t  the  coristitutioiial guaranties of 
tlie fifth and sixth aniendliients niny iiot be iiivo1rc.d in (‘iises arising in  the  lnnd or 
riiivtil foi-ces of the  United States. (See also Ea aurff: Qui?,in (1942) 317 U. R.  1. 

Artic*le 32 rerjuiiw a tlioroiigli and  iml~ar t ia l  investigation ; requires tha t  the  
sed be :idvised of c,h:irges against  h i m ;  t h a t  he  be permitted to  provide 
inn (winsel of his own or select military counsel i f  reasonably available. 

“At such investigation full  oppoi’tunity shall  be given to t h e  accused to cross- 
examine witiiessex against  him if they a r e  available and t o  present anything 
lie niay desire in his {)wn behalf * * * and the  investigating officer shall  
examine avtii1;ibIe witnesses wquestrd by the  accused.” T h e  charges shall be 
acconipanied by a statement of the substance of t he  testimony. The  article con- 
c.ludes : 

“ ( d )  The  Irquireineiits of this ai’ticle shall be binding on all persons admin- 
istering this cvde, but failure to follow them in a n y  case shall  not  constitute 
jurisdiction:il error.” ‘ 

Ttikirig this liist elriuent first, (~ises to da te  have hrltl tha t  such failure was  a 
jurist1iction:il mat te r  ( s e e  Il’nitr v. O ? w l n d c  (1948), 164 I“. 2d 722; RriZZil v. 
Pc,won (1946), 1.76 F. 2d 632 ; cwt .  den. 329 U. 8. 700 ; and Hir*hs v. H i a f t  (1946), 
64 P’. Sajrp. 23s . )  Thus  there is a n  obvious a t tempt  to foreclose a n y  possible 
review hy Fetleritl coiirts on fhis point. This is indicated by the cominentary 

“Si~l)tlivisioii ( d )  is added to pi’eveiit this rirticle from being construed as 
juristlic.tiori:il in a habeas corpus proceeding. Failure to cwnduct an  iiivestiga- 
tion required by this article would be grounds for reversal of a reviewing author- 
ity under the code and a n  intentional failure to do so would be an offense under 
art icle 98.” 

\Yhil? failure to  conduct the  investigation would be a n  offense under article 98, 
it is  difficnlt to  see how this will benefit t he  accused who must depend upon a 
iiehulous right of review by a whole ~iiaze of reviewing authorit ies a n d  tribunals. 

This requirement of “a tlioi‘ongh and impartial  investigation” has  been a deli- 
ca te  point of controversy for  n long period. The requirement flrst appears i n  
:irticale T O  of the Srticles of War which mere enacted as chapter I1 of the Army 
Ikorganization Act of .June 4, 1920 (41 Sta t .  759, 787, 802).  This chapter re- 
visetl an earlier revision of the Artivles of W’ar whirl1 had been enacted as  section 
3 of the. .4I’nly Aljpropriiition Act of August 29, 1916 (39 Stat.  619, 650, 661). As 
rnacTetl in 1916, art icle 70 did not contain the  provision requiring “a thorough 
arid inipiirtial investigation.” 

Heturniug to the  a r t  of .Tune 4, 1920, t h e  law carries t he  bill number H. R. 
12775, Sixty-sixth Congress. This bill. a s  introduced and  passed by the  House, 
was merely a reorganization ~ i r n ~ ~ o s a l  and did not deal with the  Articles of War.  
On the  Senate side another organization hill, S. 3792, Sixty-sixth Congress, was 
receiving legisltitive c-onsideration. In the  meantime S. 64, Sixty-sixth Con- 
gress, entitled “A bill to estahlish iiiilitary justice” and  proposing a n  extensive 
overhauling of t he  Articles of War ,  had heen the subject of prolonged hearings 
(1,396 pages) and hiid been reported. (See Congressional Record 59, pt. 6, p. 

(p.  49) : 

7 The piiriilrrnph ( d )  should he emended to rend “* * * and failure to fullow them in 
nng caw shall mnstitote jurisdictional error.” 
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5712.) While the bill, as  introduced, did not have the requirement of “a thor- 
ough and impartial investigation,” the reported version did contain the wording 
later enacted in article 70. The report on this bill appears not to have been 
printed. 

During the consideration of S. 3792, this reported version of S. 64 was accepted 
on the floor as an amendment. (See Congressional Record 59, pt. 6, p. 5836.) 

I n  the meantime H. R. 12775 had passed the House and had been reported in the 
Senate (Congressional Record 59, pt. 6, p. 5883). Switching to that bill, the Senate 
struck out all after the enacting clause (p. 5895) and inserted the amended 
language of S. 3792 which now contained the amended articles of war, and a s  
amended, the Senate then passed H. R. 12775 (p. 5898) and this provision was 
agreed to in conference. The hearings and debate on this legislation are  illu- 
minative. 

Returning to the application of this requirement, Hicks v. E u t t  (1946) (64 
F. Supp. 238) has held that failure to employ required investigative technique 
xilay be a denial of due process. There Circuit JuUge Biggs states : “The circuit 
court of appeals for this circuit in United States v. Hiat t  (3 Cir., 141 F. 2d 664, 
666), held that the basic guaranty of fairness afforded by the due-process clause 
of the fifth amendment applies to a defendant in criminal proceedings in a Federal 
military court as  pel1 as  in a Federal civil court and that an ‘* * individual 
does not cease to be a person within the protection of the fifth amendment of the 
Constitution because he has joined the Sation’s armed forces and has taken 
the oath to support that Constitution with his life, if need be.’ The court went on 
to state: ‘This is not to say that members of the military forces are  entitled to  
the procedure guaranteed by the Constitution to defendants in the civil courts. 
9 s  to them due process of law means the application of :he procedure of the mil- 
itary law. Many of the procedural safeguards which hare always been observed 
for the benefit of defendants in the civil courts are not granted by the military 
law, In this respect the military law provides its own distinctire procedure to 
which the members of the armed iorces must submit. But the due-process clausr 
guarantees to them that this military procedure will be applied to  them in a funda- 
mentally fair way. \Ve conclude that it is open for a c iv i l  court in a habeas 
corpus proceeding * * * and the manner in which i t  was conducted ran 
afoul of the basic standard of fairness which is involved in the constitutional 
concept of due process of law and, if it  so finds, to declare that the relator has 
been deprived of his liberty in violation of the flfth amendment and to discharge 
him from custody’ ” (p .  218). (See also Hmr’U v. Hodgf:Y (1949 76 E’. Pitp~). 968. ) 

This is, we believe, consonant with the idea that to those in  the military or 
naval service of the United States, the military law is due process (Reuwes v. 
Ainsworth (1911) 219 U. S. 296; U .  8. v. Weeks (1914) 232 U .  S. 383). To this 
might be added the logical conclusion that it is due process only when complied 
with. 

Article 33 requires that the charges against a person held for a general court 
martial, together with the investigation and allied papers, be fowarded by the 
commanding officer to the officer exercising general court-martial jurisdiction 
within 8 days after arrest, if practicable, 

Under article 34 the staff judge advocate or legal ofecer is required to review 
the charge and the evidence, prior to referring the charge to a general court 
martial, to see that such charge alleges an offense under the code and is war- 
ranted by the evidence indicated in the report o f  the inrestigation. The 1948 
amendment to AW 47 (U. 8. C. 10 :1518), from whence this proposed article stems, 
required also a finding “that a thorough and impartial investigation thereof has 
been made. * * *” This has been deleted. Perhaps it was felt th:lt proposed 
article 32 covered the situation. 

Article 35 requires the service of charges upon the accused and limits the time 
in which he can be brought to trial before a general or special court martial in 
time of peace. 

Par t  VII, consisting of articles 36 to 54, inclusive, establishes the trial pro- 
cedure. Article 36 authorizes the President to prescribe rules of pvocrtil1rr I II- 

eluding rules of evidence which shall be reported to Congress. Article 37 seeks 
to curtail the  influence of commanding officers and convening. authorities over 
courts martial. The commentary states that this will not preclude “fair corn- 
ment” by the reviewing authority (p. 54).’ 

8 (Art.  87.) The mere prohibition of influence by “command” is not suficient.,‘ g!hb 
article should be moved over to “OEenses” and violation thereof punished a s  a court- martial may direct. 
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Article 38 states that the trial counsel, in a general or  special court martial, 
shall proserrice iri the name of the United States; that  the accused shall have 
the right of counsel; that defense counsel may file briefs and objections for 
inclusion in the record. 

Deliberatiou and voting by general or special courts martial, under article 39, 
shall be private but the law officer and the reporter may be used to put the findings 
in proper f o r a  after the vote. ’‘The law officer is not a ‘member’ of the court 
and is not to be present during its deliberations and voting” (commentary, p. 57). 

Article 40 permits continuances while article 41 permits challenging of members 
for cause. The accused and trial counsel are each given one peremptory challenge. 
Article 42 relates to oaths while article 43 establishes the limitatioiis on actions. 
Subdivision ( f )  of article 43 lifts section 328i out of the recently enacted title 18. 
The redson for iucluding this section is somewhat obscure. The commentary 
(p. 62) merely states that subdivision ( f )  incorporates the provision in title 18, 
section 3287, “which otherwise might not be applicable to court-martial cases.” 
This is pnzzling in view of the numeroiis provisions in title 18 relating to the 
armed forces which received no notice in the proposed code. 

Article 44, captioned “Former jeopardy,” reads : 
“No person shall, without his consent, be tried a second time for the same 

offense : but no proceeding in  which nn accused has been found guilty by a court- 
martial upon any charge or specification shall be held to be a trial in the sense of 
this article until the finding of guilty has become final after review of the case 
has been fully completed.” (The problem of double jeopardy was partially 
covered in the discussion of proposed art. 31.) 

The constitutional provision, the application of which is in doubt, reads : 
“-4mendment ( V ) .  * * * nor shall any person be subject for the same offense 
to be twice piit in jeopardy of life or limb; * * * . ’ I  T‘wner’s Case (1676) (16 
Charles 11) first laid down this rule (see 33 A. B. A. J. i 4 5 ) .  However, it has 
been held that the findings of a iiiilitary court of inquiry acquitting a person of 
all blame is not a complete bar to a prosecution in the civil courts ( U .  AS. 1’. Clark 
(1887) 31 F. 710, i15 ; U. 8. v. Cashiel (1863) 25 Fed. Cas. No. 14, 744). Con- 
versely U. S. v. Bayer (1946) (156 F. 2d 964 (reversed on other grounds 331 U. S. 
532, rehearing deuied, 332 U. S. 783) ) , and Ex pai9e Beriton (1945) (63 F. Supp. 
808) iridicntes that the principle of double jeogardj- applies between military tri- 
bunals and Federal roiirts. (See also In re Wrublezoaki  (1947) 71 F. Supp. 143, 
affirmed 166 E’. 2d 243 ; U. S. c@ rel. Pnsela v. E’enno (194’7) 76 F. Supp. 203, 
affd. 167 F. Pd 593; Wade v. Hunter (1941) ‘72 I?. Supp. 755.) However, it is not 
clear that this rests on constitutional principles rather than upon A. IV. 40 as 
enacted in the act of June 4,1920, or Revised Statutes 1342, article 102, or similar 
provisions. The matter could be clarified by extending the protection of the pro- 
vision of the fifth amendment rather than granting protection by means of dlffer- 
ent language in a statutory enactment. 

Irregular pleatling or silence shall be entered as  a plea of not guilty. A plea 
of guilty will not be received in a capital case (art. 45) .  

Artirle 46 seeks to afford the accused an equal opportunity to obtain witnesses 
and other evidence. 

Duly subprriaed persons who neglect or refuse to appear before a military tri- 
bunal, commission, or officer designated to take a deposition are “deemed guilty 
of an offense against the United States” triable in a United States district court 
and punishable by maximum peniilties of $500 fine and, or imprisonment not to 
exceed 6 rnonths. In view of other jurisdictional grants relating to activities of 
civilians, it  appears strange that military tribunals should not seek to enforce 
their Owh process. (See art. 47.) They have power to punish for’contempts. 
See article 48, derived from A. W. 32 and A. G. N. 42 ( a ) .  

Article 49 relates to depositions; 50 to admissibility of records of courts of 
inquiry ; 51 and 52 to voting and rulings. Subdivision ( b )  of article 51 reads : 

“ ( b )  The law officer of ti general court-martial and the president of a special 
court-martial shall rule upon interlocutory questions, other than challenge, arising 
during the proceedings. Any such ruling made by the law officer of a general 
court-martial upon any interlocutory question other than a motion for a finding 
of not guilty, or the question of accused’s sanity, shall he final and shall constitute 
the ruling of the court; but the law officer may change any such ruling a t  any 
t h e  during the trial. Unless wch ruling be final, if any member objects thereto, 
the court shall be cleared and rlosed and the question decided by a vote as provided 
in  article 62, viva voce, beginning with the juiiior in rank.” 

Bejore voting the law oBcer of a general court martial and the  president of a 
swcial court martial shall, in the presence of the accused and counsel, instruct 
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the  court as to  the elenients of the crinie and charge the  coiirt that  : The iiccused 
i s  presumed innocent until his guilt is estiiblislied by legal iiritl wniprtent evidence 
beyond a reasonable doubt ; doubt niiist  be resolved in favor of t he  accused ; 
doubts as to degree of guilt niiist be iwcilvrd in favor of the lower degree; the  
burden of proof is  on the  (:overnnient. 

Article 63 requires tlie court in:irtial to :iniioiince i t s  findings iiiitl sentence to 
the  iiarty as soon as deterniitied. However, -4lftttf!!/~r v. Sccitford (1945) (148 F. 
2d 161, 162) indicates thiit :I fiiilui+ to do so tliies t i c i t  viciliitr any  futidameiital 
right of the accused. 

Article 54 relates to the rrcwrds of triiiis and the aiitlietitication thereof. 
Piirt YII1-Sentences, colitiiins :irti(.lrs 55 to :A, relating to crue! : I ! I ~  r11iiisn;il 

punishinetits (on  the basis, iipptirently, tha t  tlie eighth ;iiiiriitltiirnt is itlap- 
plicable) : to triaxittium limits:  to the effective diite of sc~titencw : i i i i t l  to  execution 
of cwnfineiiient. Atteiitiori is inviteti to the (~iiiiiiient:iries o r i  these iirticies." 

Part IX-Review of Courts-Martial, shiirild tie the toc,nl  iioint for  cwisicleririg 
t h e  hill fo r  i t  snperitiipofirs on the courts-iiitirtial systriii :I revie\v tiiaze whic,h 
prohalily will lie 11s indecisive \vititi regiirtl to thr. rights of the :iceuseti as i t  
atteriipts to be tiniil with regard to liossible review hy  tlir vivi1 c.oitrts. 

This labyrinth (so~niiieticm with proposed article 5!), whivh stiitt's first tliiit 
a firitling or sentence of a cmirt riiiirtiiil shall not he hrltl incvirrec.t on the  ground 
of a n  e r ror  of law unless the error riiitte~~iiilly prejiitlicw tlir rights of the  sic- 
cused. Hicks v. Hint t  (1946) 6-4 E'. Pupii. 238 iiot orif>- states tha t  i t  is  the  duty 
of the  tr ial  judge advocate to see th:it the  aerus i4  i h  deiilt with fairly, but t ha t  
when there a r e  prejudicial errors, t he  failure of the  reviewing authority to order 
a new trial  is an abuse of legal discreticiri (p. 248). I t  is cliftic.rtlt to see how a n  
eiilttrged labyrinth with a seiiled oiitirt could iifforcl i i t i  nc.c.iisetl iierson snc~h 
as Ilivks any assurance, (if jiistivr. ' L I P  artic,le t lws  pri,iiiit (siiliiliv; ( b )  J the 
reviewing authority to affirm ii Irsser iiicluded olt'rnse. 

The  first review af te r  tlie coiirt-ni:irtiiiI is the (~oiiveiiiiig altthoritj. or his sit('- 
cessor or any  officer exercising gvr!eritl ~ ~ ~ i ~ i r t - t i i : i i ~ t i i ~ I  jiiristlic.tioii ( i ir t .  ti0). The 
commentary states tha t  this piirticular reviebving ~IIJwerS vests i i i  the ~ t t i c : ~ .  not 
in the  ronvetiing authority (1). 85). This  iiiithority is required by iirticle 01 
to refer the record to his staff jutlgr a(lVO(.Ht? or legal officer for $1 writteii 
opinion if a general coiirt-iii;lrtial is irivolvwl. $ > v e ~ i  if r l i t w  ic. i i n  iicyuittiil IJf 
all charges, an  opinion liniitecl to qiiestiotis of jiirisdict iori  is stili reqriirrtl. 'I'lie 
purpase of such an opinion is ohscure. 

I f  ii  c'iise hefore a c,cini't riiaiTiiil has  
been dismissed on motion ant1 the rnliiig i l i ies  not iiriioiint to a finding of not 
guilty, the convening authority iiiay rrturti the r c c ~ ~ i ~ l  r o  tlir cwitrt fiir recon- 
sideration (Jf the  riiliric ~ t i d  ail>' fitrthr.r appiqiri t i te action. Tliiis the ac~use t l  

ageway in the  labyrinth taking him right hacsk to  where he 
ion ( b J  prrliiits noti~irejndiciwl errors or oiriissions in the  

record to he corrected hy t h e  court when the i w ~ i r t l  i s  returnetl by the  cwiivenitig 
authority for tha t  purpose. The record lii;jy not be t'eturnetl, however, for  rewti- 
sideration of a tinding of not giiilty or to iticre;ise tlie sevcai.ity ( i f  t he  sentence 
unless a mandatory sentence is prescribrtl for the offense. Note in this con- 
nection proposed article 37 relating to iiiiliiwfuliy itifliien(41ig the iiction of a 
court-martial (See  also H u m f  v. C n f f c y  (194.7) 50 1'. Snr)p. 3f3  :IS illustriitive 
of problems which arise in correcting a verdict.) 

The  ronvening RUthOritg may orilet. :I rehearing or tlisiiiiss the charges if he 
disap1)roves the  findings ;intl sentence hiit he cnnriot order a relieiiritig n h w e  
there ' 3  lack of evidenre in the record to support t he  tiritlirigs. A new court is 
requirkd for  a rehmring  arid while the iicwisetl ( ' i intiot tie retried on chiirges 
of which he was  found not guilty, he riiax he found guilty of a n  offense not 
ronsidered upon the  merits in the original proceetlirigs. This provision raises 
the  question, How is the  ac2crisetl to kIioU' what  he is heiiiy triwl for  if such a 
finding can he made by the  new court'! 

Under article 64 the  convening anthority npproves only sitch findings and  sen- 
tence as h e  finds correct in law and fart arid cletermiries should he approvetl. 
Then, under art icle 65, the  convening authority. a f te r  taking final action in IL 
general court-martial case, forwards the  entire record to the appropriate Judge 
Advocate General. Where the sentence inchide8 a bad-cAondiici discharge, the  

. 

Article 62 brings forth a new proposal. 
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record shall be forwarded to the officer exercising general court-martial juris- 
diction to be reviewed o r  directly to the appropriate Judge Advocate Genernl to 
be reviewed by a board of rei’iew. 9 1 1  other special and suinnuary court-iuartial 
records shall be reviewed by a judge atlvoca te or I n n  specialist. 

‘Phis hoard of review is provided in article 66 which authorizes the Judge 
.4dvocnte General to constitute one or inow of such boards which shall review 
“the r t w r d  in every case of trial by n court-martial in which the sentence, as 
approved, affects a geuernl or a flag officer or extends to death, dismissal of 
an officer. cadet, or midshipman, dishonorable or bad-conduct discharge, 
or confineinent for more than one year.” This review is :iutomatic (commen- 
taw.  p. 9 4 ~ .  Thc board acts only with respect to the tiridiitgs and sentence as 
approved by the convenient authorit>’. In  considering the record, i t  may weigh 
the eviderice, judge the credibility of witnesses, and determine controverted 
questions of fact. Except where the hoard sets aside the findings for lack of 
sufficient evitleiiee, it may order a rehearing; otherwise it shall order the charges 
dismissed. However, the Judge -4dvocate General may within IO days refer the 
c ~ i w  for considrratioii to tlip s t i i i i ~  n r  another I)oard of review, This reference 
niay not amount to a coercive act on his part but  an opportunity to exert pres- 
sure is certiiinly afforded. Unless there is to be some further action by the 
President, or  by the Secretary of the Depnrtment, or by the Judicial Council, 
the Judge Advocate (:enera1 shall instruct the convening authority to take action 
in  ticcortlunce with the decision of the board. If the decision is that there shall 
I)ti i i  rvhe:iring, but the cwtivrriing authority finds this itnpracticable, he iuay 
dismiss the charges. Common sense indicates that such a dismissal would not 
nrcws:irily clear the record of the accused. 

With refrreiice to Article 67. 
The two questions asked and lirelitninai~y answers are as  follows : 
1. I s  tliis a cwurt? 

Review by the Judicial Council : 

Used in the general sense, this is a “court“; however, it 
is not $1 “court” in the strict constitiitionnl sense in that i t  does not derive its 
power from article I11 of the Constitution (E.r Porte Qlririn (1942) 317 U. S. 
1, 39) .  These military or uaval “courts” derive their powers primarily from 
article I. section S, cliiosr 14, which states, that “The Congress shall have 
Power * * * To make Rules for the Government and Regulation of the 
liind arid naval Forces.“ The instrutne~italities established are generally re- 
ferred to :is “tri1)unitls“ and they forni no part of the jiidicial system of the 
United States ( A l t n t ~ i , u e / ~  v. Su8?iforti ( l W 5 )  14s E‘. 2d 161, 162).  At least one 
author has cxlled these courts “instrumentalities of the executive power.” Ac- 
coi~dingly. while military iiiid naval courts and coniniissions, whatever their 
nomenclatural designation, act like courts to a certain extent, they are not courts 
in the stric’t sense and meaning established by article I11 of the Constitution of 
the United States. Various terms have been used to describe these organiza- 
tions, the tnost coninion being “tribunal,” but whatever their designation, they 
cxn : in(I  1i:ivt.. untlri. wrtain circunistances, sentenced persons to death and they 
can ,ind h:iw sentenred nien to terms of years in prison a t  hard labor with the 
added infamy of a dishonorable discharge. 

2. If this is a “court,” can it be set up in the Military Establishment? 
Subjert to the til)ove preliminary answer which indicates that this is iI 

“court” only in the geenral sense of the word, rather than in the strict or special 
constitutional sense, the mswer is in the affirmative. In other words the pro- 
i)osed .Jiidiviiil Counc4l dot.s not I)elong to the judicial branch of the Governnient 
uiidt.1. ~iresriit Iiiw : it I)eloi~gs t o  the executive branch of the Governiiient and 
c;in be creiited subject to certain qualifications to be indicated later. 

‘“Yhe (‘oilstitiition itself provides for niilitary governnlent as well as for civil 
govrriiinent“ (l?.r /m/Ye M i ! / i f / / ! i i ,  4 IVt~l l .  2. 1 3 7 ) .  ”* * * there is no IiiW 
for the gorerntii~~ttt ( i f  the cttizeris, the Armies or the N i ~ v y  of the United Stiltes, 
witliin . \meriwn ,jiirisdic-tion. wliic-h is not cvintaiiietl in 01’ derived from the 
Constitiition. Ant1 aliri*c~vrr oiir Arniy o r  Navy m a y  go Lieyorid our Territorial 
litnits. neit1ic.r (‘a11 g(i I)tJyorid the authority of the i’resideut o r  the legislation 
of the (’ollgress“ 

Tlie coristitiitioiiiil ( iirt. I. sev. S )  soiirces of tnilitary law, :iiid jiirisdiction iitay 
he said to lie the follo\ving : +“YIie Corigress shall have Power * * * To de- 
tine and 1)uriish * * * O f e n ( w  against the 1,aw of Xations (cliinse 10) : 
To declare War, grant Letters of Marque and Reprisal, and iuake Rules con- 
cerning Captures on Liind tind Water (clause 11) ; To raise i ind snliport 

1). 141 ) . 
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Armies * * * (clause 12) ; To provide and maintain a Navy (clause 13) ; To 
make Rules for the Government and Regulation of the land and naval Forces 
(clause 1-4) ; To provide for Calling forth the Militia to esecute the Laws of the 
Union, suppress Insurrections and repel Invasions (clause 15) : To provide for 
organizing, arming, and disciplining, the Militia, and for governing such Part 
of them as  may be employed in the Service of the United States * * * 
(clause 16) ; * * * To make all Laws which shall he necessary and proper 
for carrying into Execution the foregoing Powers, and all other Powers vestA 
by this Constitution in the Government of the United States, or in any Depart- 
ment or Officer thereof (clause IS).” 

Article 11, section 1, clanse 1 states, “The executive Power shall be vested 
in a P-&dent of the United States of America * * *,” and section 2, clause 
1 states, “The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States when 
called into actual Merviw of the United States * * * and he shall nominate, 
and by and with the Advice and Consent of the Senate, shall appoint * * 
Officers of the United States, whose Appointnients are riot herein otherwise 
provided for, and which shall be established hy Law; hut the Congress mas by 
Law vest the Appoiiitment of such inferior Officers. as they think proper, in 
the President alone * * * (clause 2 )  he shall take Care that the Laws be 
faithfully executed, and shall Commission all the Officers of the United States 
(sec. 3 ) . ”  

* 

(See Es p a r t e  Qui i in ,  317 U. S. 1, 2.5-26.) 
We note also the fifth and sixth amendiiients relating to trials. 

THE NITUXE OF THE JUDICIAL COUXCIL 

Article 67 of the proposed Uniform Code of Military Justice (S. 857 and H. R. 
2488, 81st Cong.) establishes a Judicial Council of not less than three members 
who shall receive the pay and allowances of judges of the United States court 
of appeals ($17,500 salary per year, Public Law 646, 80th Cong., enacting title 
28 of the United State Code, sec. 44). We do not wish to infer that salarx is the 
factor which determines whether or nut an officer is an “inferior officer.” It is 
not. The test is whether Congress has vested the power of appointment in the 
President alone, in a court of law, or  in the head of a department (See Collins’s 
Case (1878) 14 Ct. C1, 568, 5i4 and U. S .  v. Perkins (1886) 116 U. S. 483, 485.) 

Appointees shall be from civilian life and 
shall be member of the bar of the Supreme Court of the United States. Under 
rules of procedure, which it shall prescribe, the C,ouncil shall review on the 
record : 

“(1) all cast+ in which the sentence, a s  affirmed b3- a board of review?, 
affects a general or flag officer or extends to death ; 

“ (2 )  all cases reviewed by a board of review which The Judge Advocate 
General orders forwarded to the Judicial Council for review ; and 

“ ( 3 )  all cases reviewed by a board of review in which, upon petition of 
the accused and on good cause shoum, the Judicial Council has granted a 
review.” 

The accused has 30 days to getition for a review and the Council must act 
upon the petition within 15 days. Review is limited to the findings and sentence 
as approved by the convening authority and as affirmed or set aside as incorrect 
in law by the Judge Advocate General’s board of review. Where the Judge 
Advocate General orders the case forwarded to the Council “action need be taken 
only with respect to issues specified in the grant of review. The Judicial Council 
shall take action only with respect to matters of law.” 

If the Judicial Council sets aside the Andings and sentence, it may order a 
rehearing, except where the reversal is based on lack of sufficient supporting 
evidence in the record. Otherwise it shall order that the charges be dismissed. 

After acting on a case, the Judicial Council may direct the Judge Advocate 
General to return the record to the board of review for further review in accord- 
ance with its decision. Otherwise, unless there is to be further actio11 by t h c h  
President or the Secretary of the Departmeut, the Judge Advocate General shall 
instrui*t the convening authority to take actioll in accwdan*.e with that decision. 
If the Council has ordered a rehearing but the convening authority And a rehear- 
ing inipracticable, he may dismiss the charges. 

You will note that while this Judicial Council has the apwarance of an appellate 
tribunal, its findings are subject to executive or administrative action of the 
President or the Secretary of the department. Thus the proposed tribunal is 
in the final analysis nothing more than an agency of the executive department. 

Two qualifications are  required. 
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We believe the following excerpts from Winthrop, hlilit,ary Laws and Precedents, 
~econd edition, 1896, volume I, pages 23-57 (certain citations omitted) character- 
ize t?iis propnsed Judicial Council : 

“(’oiirts martial of the IJnitetl States, although their legal sanction is no less 
than that  of the Federal courts, being equally with these authorized by the Con- 
stitution, are, unlike these, not a portion of the judiciary of the United States, 
:~nd are thus not included among the ‘inferior’ courts which Congress ‘may from 
time to time ordnin and establish.’ In the leading case on this subject, the 
Supreme Court, referring to  the provisions of the Constitution authorizing 
Congress to provide for the government of the ArlnY, excepting military offenses 
from the civil jurisdiction, and making tlie President Commander in Chief, 
observes a s  follows : ‘These provisions show that Congress has the power to 
provide for the trial and pumishrnent of military and naval offenses in the manner 
then and tiow practiced by civilized nntions, and that the power to do so is given 
without any connection between it and the third article of the Constitution 
dcfining the juclieial power of the Cnited States : indeed that the two powers are  
cntirely iudepcntlent of each other’ (.Dynes v. Hoover (1858). 20 How. 70) .  

“Not Ilelongiug to the jurlicial I.i.nnch of the (:overnment. it follows the courts 
martial must pwtain to the executive department; and they are  in fact simply 
instrunient;ilities of the Executive power, provided by Congress for the Presi- 
dent as Commander in Chief, to aid hiin in properly commanding the Army and 
Navy and enforcing discipline therein, and utilized under his orders or  those 
of his authorizpd military representatives. 

“Thus indeed, strictly, a court martial is not a court in the full sense of the 
term, or a s  the same is understood in the civil phraseology. It has  no com- 
mon-law powers whatever, but only such powers as  are  vested in it by express 
statute, or may be derived from military usage. Sone of the statutes govern- 
ing the jurisdiction or procedure of the ‘courts of the United States’ have an 
applicntion to i t ;  nor is it embraced in the provisions of the sixth amendment 
to the Constitution. It is indeed a creature of orders, and except insofar as 
an independent discretion may be given it by statute, it  is as  much subject to the 
orders of a competent superior as  is any military body or person. 

“A temporary summary tribunal-not a court of record: As a purely execu- 
tive agency designed for military uses, called into existence hy a military 
order and by a similar order dissolved when its purpose is accomplished (Mi l28  v. 
Martin,  10 Johns., 33 : Bivol , :~ v. Atln)rbs, 11 Pick., 442 : I3rook.v v. U(ziJels, 22 Pick., 
501 ; In the Matter of Wright, 34 How. Pr., 211 ; 3 Greenleif on Evidence, see. 470), 
the court martial, as compared with the civil tribunals, is transient in its 
duration and summary in its action. (‘The discipline necessary to the efficiency 
of the Army and Navy required other and swifter modes of trial than a re  
l’nrnished by the common-law courts’ (Em parte Mil l igan,  4 Wall. 123). In  
C‘olcrrrn~ v. Tcimessce (97  U. S., 513) tlie Court refers to the ‘swift and summary 
,jiisticv o f  a military court.’) I t  is not, i n  a legti1 se~ise, a ‘court of record’ 
(Clrnrn’bcr.9 v. Jenn,ings, 7 Mod., 125; Ex purte Watkins ,  3 Peters 209; Wil,son v. 
John, 2 Binn., 215) and, unlike the superior courts of record, has no fixed place 
of session, no permanent office or clerk, no seal, no inherent authority to punish 
for contempt, no power to issue a writ or judicial mandate, and its judgment is 
sinigl!’ :I I‘ecoiiiiLlrtidation, not operative till approved hy a revisory commander. 
I t  thus belongs to the class of minor courts of special and limited jurisdiction 
and scope, whose competency cannot be stretched by impliciktiou, in favor of 
whole acts no intendment can be made where their legality does not clearly 
;ki>p(vir, and which cannot transcend their authority without rendering their 
members trespassers and omenable to civil action (RunLZe v. U. S., 122 U. S., 566 ; 
I9 Op. Atty. Gen. 503). 

“Not snhject to jndicial revision : Further, the court marti:il being no part 
of the judiciary of the Nation, and no statute having placed i t  in legal relations 
therewith, its proceedings are  not subject to be directly reviewed by any Federal 
court, either by certiorari, writ of error, or otherwise, nor are  its judgments or 
sentences subject to be appealed from to such tribunal. I t  is not only the 
higheat but the only court by which a case of R military offense can be heard and 
determined; and a civil or criminal court of the TJnited States has no more 
appellate jurisdiction over offenses tried by a court martial-no more authority 
to entertain a rehwwing of a case ti-ied by it, or to affirm or set aside i ts  finding 
or wntence as  such-than has a court of a foreign nation. In Dynes v. Roovcr, 
Ahme cited. this principle is well illnstrnted by the Court in the declaration that 
a duly confirmed sentence of :L court martial ‘is altogether beyond the juris- 
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diction or inquiry of any  civil tribunal whatever,’ and flirther that  with the  
legal sentences of competent courts martial  ‘civil courts have nothing to do, 
nor a r e  they in any way alteralile by thrill. If it were otherwise’-it is  added- 
‘the civil courts would virtually administer the rules and articles of war  
irrespective of those to whom that  duty and obligation has  been confided by the  
laws of the United States, froru whose decisions no ap1Je:il or jurisdiction of 
any  kind has  been given to the  civil magistrate or civil courts.’ This ruling has  
heen abundantly affirmed and illustrated in later cases. (‘The Judiciary Act of 
1789 gave’the Federal  judiciary no such control, and none has  been given since,’ 
W’ooZl?~j‘s case, Ani. S. E., A I .  A., v. IT, p. 853; and see I’orret’s case, Perry’s 
Orientnl cases, 419 ; Es parte Vallandiflhnm, 1 Wallace, 243 : Ex parte Mill igan,  
4 Ih., 123 ; I n  re Grimlel!, 135 U. S., 145 ; E x  parte  Reed, 100 U. S., 13, 23 : I n  re 
Whit?, 17 Fed., 724-5; I n  re  I lac ison ,  21 Fed., 618; I n  rc’ Zi?iamcrman, 30 Fed.. 
176 ; In re Spencer, 40 Fed., 149 ; S x a i m  v. U. S., 28 Ct. C1. 173 ; In rc lhinond, 
.? Mackey, 64; Moore v. Honntoit, 3 S. & R., 197: Sta te  v. I)rr i?s ,  1 South., 311 : 
i3.r partc Dunbar,  14 Mass., 393; Il’yler v. Ponieroy, H Allen, 484: Ntate v. Stwenn, 
2 McCord, 38;  EE parte Bright, 1 Utah, 14S, 153; W’hitirig War  I’owers, 2 i 8 ;  
Cooley, Prins.  Const. Law, 113 ; 12 Opins. At. Gen., 332 ; Maltby, 151 ; also IValc’s 
v. Whitn.ey and Smith v. Whitmy,  116 E. S., 168.) 

“In the recent case of V a l e s  v. Whitney (116 U. S .  564)  a prweeding insti- 
tuted against the Secretary of the Navy for  the discharge on habeas corpus of 
an officer of the Navy, t he  Supreme Court of the United States. in holding tha t  
no Federal tribunal ‘has a n  appellate jurisdiction over the naval court martial  
nor over offenses which such a court has  power to try,’ adds that  110 such tribunal 
‘is authorized to interfere with’ a court martial  ‘in the performance of i ts  duty 
by way of a writ  of prohibition or any order of that  nature.’ 

“This ruling was presently affirmed in the case of Smith v. Whitney (116 U. Y. 
1G8), where a petition for  a writ  of prohibition to the Secretary of the Xavy and 
to a naval general court martial ,  to prohibit such court from trying a naval officer, 
was spwifically refused by the same court. More recently tlir same writ  h a s  been 
refused in an  Army case by a Unitetl States circuit court  ( U .  S. v. Jlaneii, 61 F. 
140). I n  a still more recent instance (J fJhnson  v. Snyre (April 18953, 158 U. S. 
109) the Supreme Court, i r i  denying relief to a naval cwurt martial ,  declares, 
generally, ‘The court martial  having jurisdiction of the person and offense,’ and 
‘having acted within the scope of i ts  legal powers, its decision and sentence rannot 
be reviewed or set aside by the civil courts by writ  of habeas corpus or otherwise.’ ” 

Returning now to the proposed Judicial Council, you will note that  no term or 
tenure is  provided nor is there the requirement that  the nominations be sub. 
mitted to the Senate. Thus, these officers, for whom salaries of $17,600 and allow- 
ances are provided, could be considered only as “inferior officers” under article 
11, section 2, clause 2. They would serve ostensibly at  the pleasure of t he  Presi- 
dent.  This appears to be a paradoxical proposal in view o f  the niimerous Execu- 
tive nominations receiretl in the ordinary coiirse of business of the Seiiate. (See, 
for example, the Congressional Record (da i ly ) ,  January 25, 1949, lip. 622-658.) 
However, “Congress niay by law vest the appointment of siich inferior officers, as 
they think proper, in the President alone,” and by article 67 Congress is asked 
to do so. 

Tha t  this proposed Judicial Couricil is  merely another administrative agency, 
ns indicated earlier, ra ther  than a “military supreme court’’ is iritlicatetl hy the 
commentary of the Committee on a Uniform Code of Xili tary Justice. TIiis com- 
mentary reads : 

“This art icle is new, althongh the concept of a flnal appellate trihunal is  nut.  
Proposed A. G.  N. 39 ( g )  provides for a board of appeals, while A. W. 50 ( a )  
provides for a Jutlicial Council. Both of these tribunals, however, a r e  within the 
Department. The ,Judicial Council provided for  in this art icle is established in 
the National Military Establishment and is to review cases from all the armed 
forces. The members are  to be hiplily qualided civilians and the compensatiou 
has  been set to a t t ract  such persons. 

“Automatic review before the Judicial Coiirieil is provltletl for a l l  cases whivli 
q u s t  he approved hy the President. (See A. W. 71.) The Judge Adwcate  General 
may direct t ha t  a case be reviewed by the Council, and a n  accused may request 
review and will receive it where the Council finds good cause. 

“The time limits specified in subdivision ( c )  are necessriry to eliminate nndue 
delny in the execution of sentences. 

“The Judicia1 Coiincil takes action only with respect to matters of law. In  this 
i t  differs f rom the flnal appellate tr ibunals now set up in or proposed for the 
departments. It may act only with respect to the flndlrig8 ~ n d  sentence a8 
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approvtA by ttle convening authority. I f  the Board of Review has set  aside a 
findlllg as against the weight of the evidence this decision cannot be reconsidered 
by the Council. If ,  on the other hand, the Board has  set a case aside because of 
the improper introduction of evidence or because of other prejudicial error, the 
Judicial Council mag reverse if i t  finds there has  been no such error. 

“The Council shall affirm the findings and the sentence if i t  determities that ,  
with respect to the matters which i t  considers, there has  been no error of law 
which materially prejudices the substantial rights of the accused. (See ar t .  59, 
commentary.) I t  may affirm so much of a finding of guilty as involves a finding 
of guilty of a lesser included offeiise. The only action which the 
(loiincil m:iy take with respect to tile sentence is to determine whether or not it 
is within legal limits.” 

(See  ar t .  59.) 

QUAI.IFICATIoXS OF THE 31E3\IDERS OE’ T H E  JUDICIAL COUNCIL 

Inasmuch as this is ntit a constitutional court or a par t  of the Federal  judicial 
system, as intlictited earlier (see Sltrtbayer v. Suiiford (194t5) 148 Fed. 161), and 
itiiismuch as (loiigresx has this powvr to vest t h r  nppnintinent of “inferior officers” 
in the President, i t  would appear that  Congress could constitutionally provide 
standards of quality for persons designated tu fill the positions. In this case there 
are two. Appointees shall be civilians and they shall htive been admitted to prac- 
tice before the bar of the Supreme Court. Without expressing a n  opinion as to 
the Ivgitiinacy of tliese proposed qucililications, we raise, h o n w e r ,  the question 
of whether or not tlie jnrisdiction sought to be confrrrwl ought to be granted to 
siic-h “inferior” ~fficers.  

To  cure this tlefec*t will necessitate the amendment of the bill so tha t  members 
will be :ippoiirted 1,s the President, by ant1 with tlie advice and consent of the 
Senate. By thus hoisting these propised positions out of the “inferior officer” 
classification. the next question bec’oines, Of what force and effect a r e  the two 
pr(~p(~sw1 ciii:ilifi!,aticirls‘! Only II parti;ll  nnswrt’ is found / i i  the  numerous a& 
of Congress which have sought to pisescribe qualificiitions. While these statutory 
sti~)uliitions iilny haye soin? merit in that  they serve as a guide to the President 
and iilio serve a s  atlvnnce notice of what Congress desires in the w:iy of appointees 
and what the Srnate  will approve, it is tlouhtful if such stipulations ha re  ally 
hintlirig lrgal significnnve. Notwithstanding n statute setting forth qualifications 
for a positioii--xrid there a re  many-if the President nnminates, the Senate 
advises arid consents thereto, and the nominee is duly cominissioned by the Presi- 
tlvnt, it may well be doubted seriously if the statiis of the officer commissioned 
c~)ultl he attacked collaterally in a manner which would effect his ouster from the 
office. 

W H Y  NOT USF: COSSTITUTIOSAI. COUnTS ? 

As U’intlirol) indicates, (:origress has never iiinde proceedings of enui’ts iii:wti;il 
suhject to direct review by Federal courts. He niight have atlded that  at  no tiin? 
in the 1iistor.y of the Federal judiciary have the lower cwirts been vested with al l  
the ,jiirisdictinn that  the Constitution gives them the capacity to receive (Harr is ,  
The .Jntlicinl Power of the United States, p. 91). Professor Ilni’ris l)oints out 
that  during the debate on the bill which became the Judiciary S c t  of 1789 (1 Stilt. 
7 6 )  two genel’al groups appeared. The Federalists or proconstitutionalists took 
the view that  Congress could not withhold from the courts tlie jurisdiction speri- 
tied in article 111. The other group, he states, consisted of extreme advocates 
of StilteS’ rights rind opponents of the new Constitution who wished either to 
( m d n e  the jiirisdiction of the Federal courts’within narrow limits o r  to vefusr 
t o  IJrovidr illtogether for courts inferior to  the Supreme (’ourt and vest their 
originnl jnris(lic.tion ill the State  cmwts with only nppellate jnrisdiction vested 
i r i  the Snprerne ( h u t  of t he  United States. Neither group prevailed in its views, 
hnl t h r  colrlprornise reac,lietl was an express ‘recognition hy legislative construc- 
tion of the theory of broutl vongressional power upon which the opponents of a 
strong Frfler;il .intlic*iary hrised their contentions (1111. 87-8X). The a c t  of 1789 
is i1nport:rnt for i ts  om ions in certain insttuires. (‘ongrew failed nltogrther 
t o  confer oi*iginal juris tion ulion the Wedera1 courts i n  cases arising under 
t lw (’onstitntion, laws, and treaties of the United States.  “Except fo r  tlie brief 
JJrriod Ijetween the enuvtnient of the avt of 1801 ( 2  Stat.  89) and  its relwal in 
1802 ( 2  Stnt.  1:32), the lower Federal cwiirts had no jiirisdiction in  tha t  very 
imw’tr int  group of rases involving a Federal qiiestion, and it WRS not unti l  
1875 thrit they were vested with jutlicdiril pnwer over siic’h rases * *” (1). 90). * 
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Harris goes further to state that ever since this practical legislative coustrw- 
tion of article 111 by the First Congress, tlie Kationul Legislature has alivays 
proceeded upon the asswuption that it had complete tliscretion to regulate iind 
restrain the jurisdiction, powers, and procedure of the lower Federal courts. 
Congress has not been alone, he states, in this broad construction of its powers 
relating to the organization, jurisdiction, and proc-edure of the lower E’ederril 
judiciary. As early as  1799 tlie Supreme Court concurred in this view ( 1 ) .  19, 
citing Turner v. Bank of Nor th  America ( l799) ,  4 Dall. S) .  

Thus, while Congress could confer upon lower Federal courts jurisdiction with 
regard to military and naval offenses, it  has not done so. 

OTHER PENUJiBt:AL .\REAS 

Thc government of tlie armed forces is not the only inst:inre in whidi the 
Congress can set up a judicial system outside the plirview of article 111 of the 
Constitution. Under article IV, section 3. clause 2 ,  C,otigress has “Power tu 
* * * make nll needful Rules and Regnlntions res tirig the Territory 
* * * belonging to the United Statrs.” rnder  this pro\ in, even such rights 
:IS trial hy jurS in criminal c‘nses (D0lc:dCll r. r‘. R. (1911). 211 U. S. 325, ?&) or 
presentment or indictment by a grand jury (Ocainpo v. U .  S.  (1914),  234 U. s. 91) 
were held to be statutory matters rather than constitutional rights when applied 
to Territorial possessions. 

S U b i M l T I O S  

The foregoing indicates that the proposed ,Judicial Conncil (subject to the 
infirmities noted) cannot be considered a part  of the Federal judicial systeru 
established under the authority of article I11 of the Constitiition. I t  is more 
properly within the designation of a iiiilitary tribunal, appellate in charycter. 
Generally speaking, military tribunals established under the anthority of acts 
of Congress are constitutional (Ex parte Reed (1879),  100 U. S. 13, 21; E x  parte 
Quirin. (1942),  317 U. S. 1 ; and AppEication of Yamashi ta  (1946), 327 U. S. l ) ,  
Accordinfily it would be possible to establish a n  appellate tribunal similar to that 
proposed by articles 67. 

Article t;S authorizes the President to direct the establishment of extra boards 
of review and, in time of emergency, temporary Judicial Councils. 

Article 69 authorizes the office of Judge Advocate General to review minor 
sentences. 

Article 70 authorizes the accused to have representation by counsel a t  appellate 
reviews us well as the armed services. 

Subdivision ( a )  of article 71, relating to the execntion of sentence and the 
suspension of sentence, raises an intriguing question as  to intent. Tlie subdvision 
reads : 

“ ( a )  KO court-martial extending to death or involving a general or flag offlcer 
shall be executed until approved by the l’residetit. He s!iall approve the sentence 
or snch part, anioiint,. or commuted foriii of the sentence as lie sties fit and riiay 
susperitl the execution of the sentence or any p u t  of the seiitrnce :is nyproved by 
him, except a dvath sentence.” 

* * may 
suspend the execution of the sentence or any part of the sentelice, as approved by 
him, except a death sentence’’ lead to the concliisiori that this intends a liniitiitinn 
on the constitutional powers of the l’resident :is 1’residt:nt ant1 tis Comniiintler in 
(‘hief. The Constitution not only makes the President Cominantler in Chief (ar t .  
2, see. 2, clause I ) ,  the sanie article grants t o  hiin “* * * Power to grcint re- 
prieves and pnrdons for oflenses against the United States. except in cases of im- 
peachment.” Now these court-niartial cases are to be prosecuted in the name of 
the United States. See proposed article 38, also A. W. 17. Accortlingly, is this not 
an attempt to control legislatively the pardoning power of the President? (See 
‘LO Op. Atts. ,Gw. fj68; 27 01). Atty. Wn. 178: he p i r t  Orrrlrr,rd (1867) 71 U. S. 
333 : and Taft, Our Chief Magistrate and His Powers (1025) p. 121.) If soint.thing 
(4se is intentled by the proposed wording, then subdivision ( a )  should be changed 
to convey that intention. If it is actually intended to limit the constitutional 
IIOwer of the Prrsiilerit, then we invite attention to the statement of Attorney 
G w m 1  Jvremiah R. Iilnck in his opinion vnnwrning the memorial of Capt. M. C. 
Meigs. He stated (9 Op. Atty. Gen. 482, 469) : 

“* * * Congress is vested with IegiRlative power ; the authority of the Presi- 
dent is executive. Neither has a right to interfere with the functions of the other. 

Numerous readings of the last clausc stating thiit the l’resitleiit “* 
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I3very law is to be carried out so fa r  as  is consistent with the Constitution, and no 
further. The sound part of it must be executed, and the vicious portion of it 
suffered to drop. A legislative act is not to be treated as void merely because it i s  
eoupled with an abortive attempt to usurp executive powers. I t  stands to reason 
that if a condition, such as this is asserted to be, is void, it can have no effect what- 
ever either upon the subject matter or upon other parts of the law to which it i s  
appended. To say that  it is void, and yet of such force that it controls the opera- 
tion of the statute i n  which it is found, is a ctontradiction in terms. -4s a rnle of 
constitutional interpretation, I think this is nowhere denied, and it agrees with all 
the analogies of the law. The principle universally applied to public and private 
grants is that where a grant is made upon an illegal condition the grant is absolute 
and the condition I oid. I t  is as old as the Pal Books ( 2  Henry I\’, 9)  ; it is laid 
down by Coke (Co. Litt., 206) ; the old reports are full of it  (Rolls, Abr., 418; 2 
Tent., 109) ; and no modern authority disputes it. You a re  therefore entirely 
justified in treating this condition (if it  be a condition) as if the paper on which 
it is written were blank.” 

. \ r t i c l ~  72 estnblishps the procedure for vacating a suspended sentence. 
-4rticle 73 permits ii petition for a new trial within 1 year where the sentence 

rxtends to death, dismissal, dishonorable or bad-conduct discharge, or to confine- 
ment for more than 1 year. 

Article 74 permits the Secretary, Under Secretary, or Assistant Secretary of the 
department, or commanding officer designated by the Secretary to remit and 
suspend unexecuted portions of sentences other than those approved by the Presi- 
dent. An administrative form of discharge is authorized. 

Article 75 relates to restoration to duty. 
Article 76 seeks to foreclose any possible review by Federal courts. It reads : 

“ART. 76. Finality of court-martial judgments. 
“The appellate review of records of trial provided by this code, the proceedings, 

findings, and sentences of courts-martial a s  approved, reviewed, or affirmed as  
i.rquired by this code, and all dismissals and discharges carried into esecutiou 
pursuant to sentences by courts-martial following approval, review, or affirmation 
as required by this code, shall be final and conclusive, and orders publishing the 
proceedings of courts-martial and all action taken pursuant to  such proceedings 
shall be binding upon all departments, courts, agencies. and officers of the United 
States. subject only to action upon a petition for a new trial as provided in article 
73 and to action by the Secretary of a Department as  provided in article 74.” 

This provision is substantially the same as  A. W. 50 ( h )  as  enacted by the 
Eightieth Congress (U.  S. C. 10: 1521). Considering Schit{i v. Corn (1944) (139 
F. 2d 971),  Henry  v. Hodges (1948),  and Znnas v. Crystal (1943) (131 F. 2d 576. 
crrt. denied, 819 U. S. 755, rehearing denied 319 U. S. 7S8), the question of whether 
or not Congress desires to conipletelr foreclose review by Federal constitutional 

Part S--I-’iiniti\.e articles, includes articles 77 to 134 and will not be discussed 
in this,inemol‘tintluiii. 

Section 2 of the bill carries the savings clause. Section 3 states that no infer- 
ence of legislative construction is to be drawn from the position of any article in 
the hill or by reason of the “catch lines.” Section 4 retains jurisdiction for crimes 
committed prior to the enactment of this bill. Section 5 proposes an effective date 
12 months after approval or on July 1, 1950, whichever is  the later date. 

Section 6 carries technical amendments relating to residual articles of war 
Section 7 sets out the iintliority of naval officers after loss of vessel: the 

nuthoi.itr nf dliwrs of s(’!)ilri\te ni,inp nrmiiizations ; the commanders’ duties 
of example nnd correction : the requirement of divine service and reverent 
behavior. 

Section 8 p r r x c ~ i b ~ s  the oath of eiilistiirent. Swtion 9 provides for the removal 
to Federal district courts of :ill civil or criniiiial prosecutions commenced in 
State courts against personnel of the armed forces on account of activities arising 
froiii their status or duties. Section 10 relates to dismissal of officers: sections 
11 and 12 carry certain Rinenclments and repeals. 

ioMentiori shoilld he ninrle Inf xrt, 140 which provides for the delegation and subdele- 
Bation hy the President of all the authbritv so carefully granted him in the urecedinp 
81 ticles. The ronstitutional queetion thus iresented concerning the right to delegate a 
ili!iiria! function is ton invo l~ed  to be dincussed here if  there is to be any limit a t  all to  
this hrief. 
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SUMMATIOX, S. 867 

As indicated lit the beginning, in appraising the system of military justice, the 
emphasis must be on its actual operation rather than upon the relevant statutory 
provision standing alone. 

From tlie viewpoint of judicial proceedings, review in S. 857 is provided ad 
infinitum, but nowhere is there assurance that this maze of review will be for 
any purpose other than to fix the record in such a manner or to such an extent 
that possible ititerrentioil by a constitutiotiiil court be precluded. 

This brief should not be concluded without some special attention to the opera- 
tion of the Kavy court-niartial system, especially since most of the articles under 
coilsideration seeiii to have been adopted from either the present Articles for the 
Government of the Savy  or the “proposed” Articles for the Government of the 
Navy. 

The Savy has not been subject to the voluue of criticism that  has befallen 
the Army for three reasons. First. it is a smaller and more compact organizir. 
tion ; second, because of its smaller size, it could be more efficiently administered 
from the legal standpoint ; nnd third, its powers to execute, discharge and dismiss 
offenders were not as broad as those granted the Army. 

The present Articles for the Governinelit of the Savy were adopted, in the 
main, in 1ScjZ. There have been 110 changes of significance since then. Thus, it 
will be seen the situation is substantially different than that prevailing in the 
Army where great refortiis have been effected as late as 1948. 

Unlike the Army. the Navy has not IIOW, and iiever has had, a corps of lawyers. 
Until the recent war it possessed :I very small group of oficers who were regular 
line officers, but, who had been sent to ltiw schools. Most of thetn had never been 
admitted to m y  bar outside of an officer‘s club. Of all the Judge Advocate Gen- 
erals of the S a v y  not iiioi’e than three have been griidnates of law school admitted 
to practiw beforr thr  1)ar of aiiy Stntc. of the Uriion after tciking a bar examina- 
tion. (Driring the w i r ,  most 1eg;il billets were filled by Itrserve officers called 
for that purpose or by retiretl Hrgulars ivho tiad had some legal training in the 
past.) Hithrrto, tlie yrnvtive was to senti officrrs to sea for i+ tour of duty after 
their “legal trnining.” After the sea tour was completed, they returned ashore for 
3 years’ duty in a 1eg:il capticity. This rotating system, a t  the begihriing of the 
present war, forcrd the creation of the Office of the General Counsel of the Navy 
Departmerit to provide competent legal a tance in the Navy Department on 
contract ant1 procurenit~nt niatters although the Judge Advocate General continued 
to pretend that he ICIS the “legal adviser” to the Secretary. The civilian office 
still frinctions. In el’fwt, it causes two separate (and how distinct) offices to carry 
on the legal work of the Kavy. 

Since the war, the Judge Advocate General has accepted some Reserve lawyers 
in the Regular Kavy in the evident hope of regaining some lost ground. How- 
eyer. tlir Snvy continues to vonsitler these lawyrrs as “sprcdalists” ant1 appar- 
ently has no plans for intergrating thrm properly into their proniotion system. 
holding fast to the belief that a prerequisite to being the Jutlgr Advocate General 
is the training and experience necessary to command a battleship or a division of 
destroyers. 

I t  is 
earnestly hoped that Congress will amend the bill so a s  to set up in the Navy a 
system similar to the .Inripe Advocate General’s ('alps in the Army. Such a 
system a t  least insures that lawyers will do lawyers’ work. I t  will have the fur- 
ther advantage of enabling lawyers, to some extent. to be promoted on their 
at)ility a s  lawyers. They will work as lawyers a t  all times during their naval 
career and thus furnish the Kavy with a type of lawyer qualified to cope with 
those outside the service and with whom they must deal in carrying out their 
naval duties. 

Consideration should be given to having only one Judge Advocate General of a11 
the armed forces, with deputies in the three branches. If we are going to have 
unification. let’s have it,  

Finally. the bill should be amended so as to provide thnt  no discharge other 
thrin one under honorable conditions shall be given except pursuant to sentence 
of a court martial. 

With kindest personal regards, I am, 

The system presently in vogue is not changed in the proposed code. 

Sincerely, 
PAT MCCARRAN. Cltairman. 
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Senator KEFAUVER. I f  there is nothing else, the committee will stand 

(Whereupon. at 12: 15 11. in., a recess was taken until 2 :  15 11. 1x1. of 
in  recess until 2 : 15 this afternoon. 

the same day.) 

AFTERSOOh- CSEXSIOS 

Preheiit : Senators Kefauver, Morse, and Saltonstall. 
Senator KEFAUVER. Colonel McElwee, we will be glad to  hear from 

you. Will you identify yourself and give us the benefit of your ex- 
perience and information ? 

Colonel MCELWEE. Yes, sir. 
Senator KEFAUVER. Do you have a prepared copy? 
Colonel ?UI(*ELWF.E. I have a prepared copy to leave with the coni- 

iiiittee. 
Senator KEF.\UVER. I t  will be printed at  this point in the record 

unless you want to read it ? 
Colonel XCELWEE. I don’t think that is necessary because, in gen- 

eral. I expect to cover more or less the same ground, perhaps in a little 
iiiore detail. 

STATEMENT OF COL. P. G. McELWEE, JUDGE ADVOCATE GENERAL 
RESERVE 

Colonel RI(-EL\IWE. I uiiderstood when I was coming up here they 
winted me to limit myself to 20 iiiinutes so I shall try to cover the 
woods instead of the trees. 

First. you perhaps want to know who I represeiit. I don’t represent 
anyone. I just merely come here to give whatever benefit I can froiti 
my experience. 

I started out in 1940 as the staff judge advocate of the Second In-  
fantry Division. I served in that  capacity for approximately 1 year. 
I was then staff judge advocate of the Fourth Corps for about 9 months 
having supervision, over that  period, of about 10 divisions. I then 
went to  north Africa where I was assistant staff judge advocate of the 
Xorth African Thenter under General Eisenhower in charge of mili- 
tary justice. 

Then I was active for a. period of 3 months when I was the staff 
judge advocate of the service of supply of the north African theater. 
I became the staff judge advocate of the Seventh Army under General 
Patch prior to the time we went to Italy and into southern France. I 
served on with the Seventh Army through France into Germany a 
total of about a year and then for  3 months, I think it wns. I was the 
staff judge advocate of the army of occupation of the western zone. 

I then came back to  the United States and Secretary Patterson put 
me on the Clemency Board. 

Senator KEFAUVER. So you are well qualified. What do you do now? 
Colonel MCELWEE. I might say that  I practiced law as a civilian for  

19 years before I went into the military service in 1940. Subsequent 
to coming out of the service around the first of January of 1946, I had 
been a civilian lawyer. A t  the present time I am in the Solicitor’s 
Office of the Veterans’ Administration. 

I think my attitude-at least I evaluate my attitude-toward 
things is as a civilian rather than a military man. I am past president 
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of the Reserve Officers Association of Houston. Tex: If I might give 
mv genenil view of this bill. ;is it is presented here, I think I could give 
a honiely illustration of tlie butcher who was presented some good lean 
merit by one custonier aiitl another customer gives him some meat with 
:L lot of fat oii it. He  sticks it all into the grinder and  he grinds i t  up 
: ~ n d  i t  comes out liamhnrger and in that 1i:;uihurger there is a lot of 
lean meat and a l c ~ t  of fa t  meat. T o  my mind. the proposed bill is just 
a mess of fa t  meiit stuck in with lean meat. I think that epitomizes n 
a little bit better than I can v i th  a lot of words my view of this thing. 

I have had some knowledge of what happened after World War  I, 
the changes of the Army, the progress the Army made, the improve- 
nients in  tlie Army after M70rld War 11. I gave my two bits worth to  
the committee when they had the Elstoii blll. and nip feeling is the 
improvements that mere made, makes the Elston bill a very good work- 
able bill. Perhaps there might be some other improvements made in 
that bill. but on t!ie whole I think it is very good and they are very sig- 
nal improvements. 

On the other hand. it has been a matter of history that there has been 
practically no improvement in the Navy practice, the Navy procedure 
dating back to the Civil Wax., There have been some minor amend- 
ments but nothing of practical importance. I think there is an awful 
lot of thouqht on the Navy side. My idea of this is i t  is wrong to 
come in and drop it into a vat and tear it up and grind i t  up  and let it 
come out a t  the other end. 

The idea behind i t  is unification. W c  have unified this and unified 
that. As I see this thing they don’t actually propose to unify any- 
thing. They are going to haye something which on its face is a unified 
bill, but you are going to hare  a separate set of regulations for  the 
h’avy, and a separate set of regulations for the Army, and when you get 
through the thing will be administered as a separate and distinct set. 
That being the case, why is it necessary for the unification? 

Senator SAI.TONSTALL. hlr. Chairman. I a m  interrupting ; I will t ry  
not to do i t  more than once. 

Inn% the whole theory of this thing. of course, that you have to have 
I different administration on a ship than you have in a desert, we will 
say, but it all comes together a t  the top under the general policies that 
are enunciated by this civilian appeal board just like the United States 
Supreme Court? It metes out general policies. whether it be Tennes- 
see. Oregon, or Massachusetts. 

Colonel h l c E ~ w e ~ .  Senator Saltonstall, that is on the theory that 
you have this appeal board of civilians. In  line with that, which I 
personally disagree with, I am opposed to that idea of having this 
group of civilians as the top supreme court. I intend to cover that at 
:i later time-I might as well cover that now, since it is mentioned. 

I n  my experience during the entire past war, I never knew of a single 
case which was mishandled, or handled improperly, in the board of 
revie\\-, or the Judge Advocate General‘s Office. I n  other words, in 
that high echelon there may have been some case where they made 
errors that I didn’t know about, but if we did, i t  was a very rare 
case and I know of none. My experience was that our difficulties 
arose with the line commanders being unwilling to follow the policies 
that the Judge Advocate General wanted. I n  other words, i t  is along 
the line of the testimony of the witness this morning. It came from 
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the li i ie coiiiiiitiiiders. not froni the Judge Adxiocate General’s Office. 
!lot fro111 tlie board of review. not froin the appellate board. From 
~~l!,it ex1)rrience I see n o  reason to  take i t  out of their hands because 
o t  R lint they did. 

111 other words, the criticisms were things over which they had no 
1 ) o ~  el-. Sow the Elston bill lias pireii them those powers and I think 
they shou 1 cl 1 la ve them. 

I tlon’t think that many of the miscarriages which occurred of the 
:irbitrtiry attitiicle of line Comnxiiiders, 1) hich did occur in the war, 
\Till not occiii’ now bec:ruse the Elst on bill has authorized those higher 
echelons of appeal to remedy the situation. For that reason, I see no 
necessity for clianging. 

Xow there is ill1 additiontL1 rensoii which I think is a matter of h i -  
Iwrtance. They are trying 
to get poiinp ln\rgers of high ciiliber to go into the Judge Advocate 
(;en~ri~l‘s Cor!).;. I f  yoii were to pet the kind of lawyers that we should 
h n ~ e  to  prol)ei*;y atlininister this thing, they should hare a right some 
day to  look down the line to the chance of getting to be a general. 
‘I’hei~ :ire only tlie Jitdge M v o c n t e  General, his assistant, who are au- 
tlioi*izetl to be peiiernls. plus the tlii ee members on this Judicial Coun- 
til. So\:-. tlicre are three job.: that the ~ O L I I : ~  lawyer can go in there 
iind lool; foivard with Iiopes of some day getting to be a general. l n  
other words, it i, a thing of impoitance to the corps as a matter of the 
f1itui.e and if  1 thought that that Judicial Council- 

Senator ICEP \u\-cH. You a re  talking about the Court of Military 
Appeals ? 

C‘olonel M~ELWKF..  The Conrt of Military Appeals, at the present 
time the Judicial Council, occupies the counterpart of that position 
:tiit1 at the present time these young men can look forward some dag 
with the hope of being on that Couiicil. ?\Tow, if I thought for one 
niiniite tlint the members of that Council would take the arbitrary 
positions that I have seen taken by line commanders, I would say. 

a~ e tlie civilians.” but I have never found that in  any single instance 
11: my entire experience in the Judge Advocate General‘s Department. 

Senator MORSE. Isn’t it also true that  arbitrary action is not neces- 
sarily limited to military men? Tha t  is a human factor and you may 
get civilians 17-110 are arbitrary. 

(’olonel MCELWEE. You find that in the District of Columbia. 
Kow,  1 would like to  go back :ind point out a few things that in- 

rolretl me personally. Those things point up these things that we 
have been talking about. 

When I was the staff judge adrocate of the Seventh Army. I macle 
recomniendations from time to time in regard to cases which should be 
tried or should not be tried. and after the cases were tried in regard to 
the appropriateness of the sentences. I also made recommendations 
in regard to the personnel on the courts. Now, we had an unfortunate 
situation there that bore upon me personally: I t  bears on what the 
witnesses were testifving about thi9 morning. 

He  almost 
invariably differed from me. I n  fact, on one or two occasions he tried 
to pet the commanding eneral to  replace me with somebody who 
would Rpree with him. %he commanding general for some reason 
saw fit to usually follow my recommendations. I was satisfactory to, 

Yoiiiip men are going into the Army. 

<<H - 

I almost invariably differed from the chief of staff. 
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the commanding general. Some things were very unpleasant, month 
after month working under my direct superior who was the chief of 
staff and I liad to  submit all of my work to him first. 

He  would get me over to the office and give me a kind of bawling 
out that  I nerer received in my life, the way I wouldn’t talk to a Negro 
in my town of Houston, Tex., because of my recommendation. When 
I wouldn’t change them he wonlcl get mad and he would take them to 
the general and sometimes he got the general to follow his advice. 

When I would select personnel on the courts who I thought were 
fair, he wouldn‘t approve them and he would pick personnel who I 
thought were definitely unfair. 

When I would recommend that a case not be tried he would get mad 
and want to try i t  and sometimes he would get the general to t ry  it. 
Now the result of all this-we were talking this morning about effi- 
ciency reports-about these things that they can do to you. I men- 
tion these things because they involved me personally, because they 
bear on that  subject. I wouldn’t bend to his will. 

As a consequence, although I had been in the service for about 4 years 
with an unbroken line of efficiency ratings of “superior,” for the first 
time that  he got an opportunity I got a “very satisfactory” efficiency 
report. 

Now, that  means this : I n  a higher echelon, say an Army or a court, 
the head staff officers, as a matter of custom, are expected to receive 
“superior.” The reason for that is that if they aren’t superior, there 
are plenty of officers in the command who are entitled to occupy that 
higher position. Consequently, for the chief of staff to give me a “very 
satisfactory,” not an “excellent,” but a “very satisfactory” efficiency 
report was to  sa I was fa r  less capable than a corps or a division judge 

yet my general disagrees with him, but my chief of sta makes out 
my efficiency report. 

Now, as soon as he left the next chief of staff put  me back to  
%uperior,” which gives an idea of who was right and who was wrong. 
That  was one experience. 

Senator KEFAUVER. Make your experiences relate to the legislation 
under consideration, will you ? 

Colonel MCELWEF:. I bpg your pardon ? 
Senator KEFAUVER. Relate your experiences to the le islation. 

H advocate down 55 elow us who should be, in his opinion, u there and 

Colonel MCELWEE. The point I have in mind is t a is business of 
whether you are under the Judge Advocate General, under his control, 
and whether it is the Judge Advocate General that appoints up to the 
office, whether he gives you your efficiency report, or whether that 
efficiency report or whether your appointment is due to the line com- 
manders with which you serve. That  is the phase of it that relates 
to  it. 

Now, along the same line, I will mention this as another way they 
can hold over you- 

Senator KEFAUVER. It has been remedied by the Elston bill, hasn’t 
it? 

Colonel M~ELWEE.  The Elston bill, yes; but not by this bill. This 
bill changes it. This bill puts it back to where it was. This bill puts 
it back under the head of the line commanders, but even under the 
Elston bill the line still handles your efficiency report. A couple of 
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nitnesses this morning mere in error when they made their statements. 
The  G-1 still handles your efficiency report under the  Elston bill. 
‘I‘hey are doing i t  day af ter  day. 

Now, another way they control you, or attempt to, is the Army has 
coliti*ol of giving out all of the decorations. My chief of staff mould 
not perniit me, the only staff officer in our headquarters, t o  receive any 
clecoration whatsoever during the entire time they were there. The 
tiay before he left he called me over to his office and ut  a Bronze S tar  

I snid, “1 guess the old man has repented.” He said, “Don’t kid your- 
self. He is leal ing toinorrow, aiid lie called me in and said, “You get a 
Bi-oiize Star  to cover the entire period yon were with the Seventh 
Amy,‘’  $0 yo11 couldn’t get anything else. That  was the  way they 
c w l  control you or  t ry  to  if tliey don‘t bend you to  their will. I testl- 
tied not quite in that detail previously but I thought since these niat- 
ters were nieiitioned this niorning I would go into that .  I didn’t 
intend to, in the first place. 

I tliiiik I covered in my preliminary statement the general effect. 
I n  other words, I consider the bill as drawn as a backward step to  the 
Army although a very forward step for the Savy. I think, however, 
that  i t  can be done. I will say i t  can be done in a unified bill but not 
in  this bill. I n  other. words, you would have to rework this whole 
thing over agnin i n  order to accomplish that purpose in the unified 
hi l l ,  becnrise t1iei.e i i i  e 5 0  niiiny tliings that I consider improper in this 
bill. I would just chuck tlie whole thing out the window aiid start  
again if you  anted to have a unifiecl bill. My own idea is the most 
logical thing to do  iq bring the Kavy up t o  where they should be and 
then spend some tiiiie, if they want to, working on the unified bill. 

I wrnnt to niention oiie of the things now which I consider of vital 
iiiiportxnce based on experience. and that  is the matter of this business 
of having a law member iis a member of the court. I sEt as a law 
member in many cases. I have also talked to  the members of the  
rourts, president, other niembers of court from t i n e  to  time when I 
~ a w  a court go haywire on some case, come up with a screwy decision- 
you couldn’t understand it-and I ~ ~ o i i l d  go and tnlk to a niember of 
the court afterward not as to liow lie voted but just why. I found 
frequently the miscarriages that take place were due to  the fact that  
tliey (lid not have soiiie experienced law member on the court. Now, 
:is a ltlw iiieniber. I liuve sat in court, and I have seen this happen. h 
w u i t  would vote “not guilty“*-that is, not enough guilty-which 
would result in acqriittd. The president would say, “Open the court 
a i i t l  get ready to :innounce tlie sentence,” not having i t  occur to  him 
t1i:it tliei-e is such :i thing sucali t i s  “lesser included offense,“ so that  when 
J o i i  vote “not guilty :IS cliaiyed.“ the next thing is this lesser included 
offrnse involved for wliicli tliey are guilty. That is the n-:iy the thing 
i: hxiidlecl in closed session. I remember 
two trials where an acqriittal would liave been aiinonnC~ed v h r e  I re- 
iiriiitletl tlieni that they had  tlie lei.ser iiicliidetl offense a i i d  they went 
hc -k  :tiid voted :tiid found him guilty. Now. tliei*e would linre been a 
i i i israi~inge of justice if you liacln‘t hnd H l a w  member witli just a 
little bit of 1~1io~~ledg.e of :I niatter uliicli should have been kiiowii by 
every nieniher of the coilit, hut we h i d  a quic1;l.v ixised Army here 
:ind we had a lot of peoplc nncl thew J V R W ’ ~  ii single iii:~ii there mho 

I have personal knowledge of it. 

on me. I was quite tistouiided and went back to  ta l  f to  G-1 about it. 

H e  lias overlooked that. 
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was a Regular officer who had had that year of training. They 
weren‘t familiar with it and that would have happened. 

Now, in other cases, I remember particularly a case of a soldier 
stealing a jeep. We had trouble with them stealing jeeps. They were 
trying to stop it and they caught this fellow red-handed. H e  made 
an unsworn statement in his own behalf in which he had admitted that  
he took this car but he had given certain explanations about a girl 
lie had and that others were all doing the same thing and he didn’t 
5ee why he shouldn’t get off. When we got through with that case, 
the first vote was 6 to 3-it was 5 to &which would result in acquittal. 
It happened that I was president of the court as well as law member 
at  that time and perhaps one without experience wouldn’t have done 
the same thing: I said “Now look, I am not going to accept that vote. 
I am going to have you vote again and let’s talk this case over. This 
boy admits taking this car and he is not charged with larcency, he is 
only charged with wrongful taking of i t  and carrying it away. Is 
there anybody here who doesn’t think he took it? He said himself 
that he took it.” One fellow spoke “They are stealing cars all around 
here. Why should we hold this fellow when cars are all being stolen?” 
I said, “I would like to find out how the commanding general could 
enforce discipline unless we found him guilty. When the fellow 
:tdmits he took it how could we do other than find him guilty?” I 
just mentioned a couple of examples. I have seen it happen time and 
again. I never once ever tried to persuade a member of the court to 
change his vote from the way he felt or I felt. I never made a state- 
ment of law as to what was the law without quoting the manual. I 
would take the manual-the court manual and open i t  up  and say 
“The inanual says so and so.’‘ I would read the manual on the law. 

Senator KEFAIUVER. Colonel McElwee, that provision is in this bill 
and you approve of i t  1 

Colonel l IcEr ,n .~~.  I n  the proposed bill you only have a law offi- 
cer and he doesn‘t sit on the court. H e  doesn’t have anything to say. 
The courl closes and leaves him outside and he isn‘t tliere to see whether 
they are going off 011 a tangent and hold them back on the track. I 
consider tha t  one of the most iniportant things in this bill. 

Senator I<WAIJVI:R. Well, lie ad\ ises the court. 
Coluriel MCELWEE:. He advises beforehand and gives them instruc- 

tions and they handle i t  very similar to a judge in tlie trial of a civil 
case. 

Senator I ( - w ‘ t n F : R .  Then you think he should have a right to rote? 
Colonel JlcErAn.l:l:. I tliink he should be a member and I think i t  is 

one of tlie niod  important thiiig5 in military justice. I have never 
knov 11 of a ca‘e \I hrre tliere ha5 been a miscarriage of justice throiigli 
the action of the law member and I have known of many where they 
have been preventetl. 

There is a provision in there that specifically says that he shall 
not 1 ote. 

Senator IZEE’AU~ICR. Coloiiel JlcIl:Iwee, I doii‘t nxnt  to rush you, but 
you see we h v e  a lot of itnesses liere, so if you will tell us what things 
you like about this hill ant1 what you don’t like ;tboiit it. 

Colonel I\lcEr,i\~:~. I told yo11 the main things I don’t like now and 
I wo~iltl like to mention one thing since time is short arid let me find 
that-1 l i a w  article 104 ant1 108 marked here: The one is in regard 
to aiding the eiieiny aiid the other is in regard to spies. 
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Now, I am mentioning this from the point of view of showing what 
I think is a rather careless or  perhaps not careless but unenlightened 
consideration of the way all these things have been prepared in these 
articles, the punitive articles. I wouldn’t try to cover any except these 
two. If you will notice they are 104 and 106 starts out “Any person 
who does so and so.” The others all start out like 107 “Any person, 
subject to  this code.” Now, the difference there in 106 and 104 is 
“Any person.” Now under 104 and 106 any civilian-my wife, my 
son, anyone you know in the United States-can be tried by a military 
commission. You will note a t  the bottom “before any court-martial 
or military commission for the things mentioned.” This first one there 
is “Anyone aiding the enemy.” Anyone who aids or communicates 
or has intercourse with an enem -suppose wme mother writes to  her 
son who is in a foreign army 3 She is subject to  a trial before a 
military commission where they can put in any kind of hearsay testi- 
mony or do anything they darn please. Now there is a case in  the 
Supreme Court of the United States of E x  Parte  Milligan which is in  
the eighteenth lawyers edition where a very important constitutional 
matter was announced that was that civilians could not be tried in the 
United States when the courts were open. That  trial was by a military 
commission, but a t  that  time there wasn’t any act of Congress vesting 
in a military commission the power to  t ry  that case. 

Section 104 and section 106 vests in that military commission the 
power to t ry  that case and under the way these articles are drawn, 
Ex parte Milligan goes out the window and any civilian, if, under 
106,.goes back to a defense plant a t  night lookin for  his eyeglasses 

plant, he could be tried by a military commission even though the 
courts of the United States are open and he is a civilian. 

Now, I think they are much too broad, the way they have increased 
the powers and authorities here, are much too broad. I could spend 
quite a bit of time in the discussion of the .different punitive articles 
of war, but those tvro there I consider to be very dangerous and they 
just throw a decision of the United States Supreme Court right out 
the window. 

I have not attempted to go into this thing in detail, but generally 
speaking, I think it would be advisable to refuse this bill, not to pass 
this bill, and go to work on correcting the Navy’s practice and proce- 
dure. If then it is desired to  have a unified system, then let‘s get to- 
g,ether with the Judge Advocate General of the Army having his share 
and the Judge Advocate General of the Navy,. which they didn’t do in 
this case, and let them all pet together and unify i t  in an orderly man- 
ner, not by some group that doesn’t h a ~ e  the advice of the Judge Aclvo- 
cate General of the Army or the Judpe Advocate General of the Navy 
or the Judge Advocate General of the Air Force. 

or his pocketbook and he is found as they say lur f ing in the defense 

Senator KEFAUVER. Any questions? 
Senator SALTOXSTALL. No questions. 
Senator MORSE. Do you accept any of the recommendations of the 

Colonel MCELWEE. Yes; many of them, in fact I go along with 
I h~ven‘ t  read them. I don’t know how they 

Personally I feel i t  wise to have that 
Most everybody has been 

American Bar  Association? 

nearly all of them. 
stand on this Judicial Council. 
in the mili tary more than a n p n e  else. 
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against it. It makes a difference to my view aiid I still think it should 
be in military hands. 

Senator bfoRsE. That  is all. 
Senator KEFALTER. Thank you, Colonel JicElwee. 
Colonel Wiener ? 
Rfr. WIENER. Yes, sir. 
Senator I~~.:FAIUVER. How long will your statement take ? 
A h .  1471 R. Colonel Galusha said 45 minutes. 
Senatoi FALTER. Forty-five minutes? 
Mr. ~ ~ I E S . R .  1 can cut it down. 1 have very careful notes, Mr. 

Chairman. 
Senator KEFAU~ER. I f  you can make your statement in 20 minutes, 

we have a lot of people here who have waited over to testify this after- 
noon. WO would like to include a11 of the witnesses who were sched- 
uled here today and I \vmt yon to  rnstke your points fully, but t ry  
not to  get into any extraneous matters. 

Mr. WIENER. I won't digress. 
Senator KEFAWER. Will you identify yourself I 

STATEMENT OF FREDERICK BERNAYS WIENER 

I am a prac- 
ticing lawyer in Washington, a member of the firm of Keenan, Kanfer, 
Wiener & Murphy. Rfr. Joseph B. Keenan is my senior partner. 
Pr ior  to  returning to  private practice I have been in  the Solicitor Gen- 
eral's office for  some 3 years. Before that tinie I was in the Army 
the better part of 5 years. I vas  originally c.omniissioned in the Judge 
Advocate General Reserve in 1036 and went on extended active duty 
jn March 1941. Almost immediately thereafter I went clown to Trin- 
idad as the judge advocate of the Trinidad sector and base command. 
I was there until September 1942, and then back to Washington for a 
tour of duty in the Judge -1dvocate General's Office, then 3 months 
with the War  Department' General Staff, and then out to  the South 
Pacific where I was successively judge advocate of the first island 
command on New Caledonia, the forward area on Guadalcanal. the 
Thirteenth Air Force on (hadalcanal,  a i d  then I was ordered back 
to the United States Military Mission to the U. S. S. E. as judge advo- 
cate and legal adviser, but I never got beyond Jfiarni Beach because 
the U. S. S. R. did not see fit to grant me a visa, which I think helps me 
on some of the inquiries that  might be made. 

When they finally revoked those orders, I \vas on duty in the J u d  e 

nique of getting out of Washington. I joined the headquarters of 
the Tenth Army in December 1944 on Hawaii, made the invasion of 
Okinama with them on the 1st of April 1945. aiid was with the mili- 
tary government on Okinawa until the end of June after the island 
was secure and then T was hospitalized back. 

JIr .  WIEXER. My iiaine is Frederick Bernays Wiener. 

Advocate General's ofice again, hut by that time I learned the teG a - 

Senator KEFAUVER. You are representing yourself ? 
Mr. WIENER. I am carrying no torch. 
Senator KEFAZTWISR. Tell us what you think about the problems. 
Mr. WIENER. There are three had features in the bill : The bill as a 

I think it is time for  unification be- 
A mixed unit such as we had on 

There 

whole, I think, is a good bill. 
Cause I was with a mixed unit. 
Okinawa with two systems of discipline just doesn't work. 
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are three bad features in the bill: One W O I ~ ?  work in time of peace; 
one won’t work in time of war ; and there is one that  won’t work in 
peace or war. 

The one that won’t work a t  any time is taking the law member off 
the court and not permitting him to vote and not oing into closed 

even if I hadn’t known by whom this bill was drafted, I would have 
been positive it hadn’t been written b an bod who ever sat on a 
court. That  doesn’t mean that I haven t got a warm affection for  my 
old professor, Eddie Morgan. 

(Off the record.) 
Mr. WIEXER. As I say. I have a very warm and deep regard and 

affection for  Eddie Morgan, and I have had for years, but he has 
never in his life sat on a court martial and neither did his principal 
assistant, my very learned friend, hir. Larkin, because people who have 
sat on courts martial and people who had been close to the business 
of reviewing the errors of courts martial would never have undertaken 
the removal of the one trained person off the court because after all, 
Mr. Chairman. and gentlemen, I have studied the hearings after the 
last war and I have studied the hearings after this war and I had a 
lot of experience in the field. And I know that  the basic difficulty 
with wartime military justice in both wars was the shortage of trained 
personnel. The difficulties were bred of ignorance, not of original 
sin. People were just promoted too fast to absorb either judgment 
or wisdom, or both. 

The people with experience on courts who had had peacetime ex- 
perience were unavailable, and the people who were taken in through 
OCS, who had to learn how to fire missiles more lethal than the Man- 
ual for Courts Martial. So, running military justice during the war 
was a case of the halt leading the lame and a case of the one-eye lording 
i t  over the blind. 

Now, many times that I have been the staff judge advocate, I was 
the only lawyer on an island which had thousands of troops and I 
used to hold my breath until the records would come back to see if 
there wasn’t some tremendous error born of ignorance. 

Now, the great step forward in the Elston bill, o r  I should call it, 
out of deference to this side of the Capitol, the Kem amendment, 
the great step forward of the system that went into effect this February 
was the mandatory provision of the law that  a member of the general 
court had to be a lawyer. He  couldn’t be a cavalryman any more. 
I certainly ap  lauded that. It would have saved me an awful lot of 

on the court, you got him functioning roperly, this bill proposes 

least three reasons. 
I n  the first place there is the erroneous analogy to  a judge and jury 

because the law officer has not got the functions or the powers of a 
trial judge. In  other words. yon are petting a jury trial but without 
the wfepu:ti*d!: of R jw-p trial. 

In the second place, yo11 are transplanting a foreign institution. 
Now in the British system for the peacetime general court, they would 
have a judge advocate who was a civilian barrister and he would sit 
there in wig and gown and instruct the military members of the court 
martial. H e  wasn’t an officer. That  may have been a good reason 

I will take them in reverse order. 

session, that is article 26 (b)  , article 39, and artic P e 51 (c). Now, 

Y Y Y  

grief during t R e war. Now, just when you have got the law member 

l o  take him off that. I submit with de P erence this is wrong for  a t  

, 
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why he shouldn't sit with the court. Now it is true that the British 
in wartime didn't have that  kind of fanc paraphernalia. They 

member has always been an ofiicer of the Army and I submit there is no 
reason to take him away. 

I n  the third place,.you would. introduce into it just an awful lot of 
flyspecking. This bill makes him state the elements of offenses, not 
anything more, not a fu l l  charge, the elements of offenses, those are 
printed in the manual. All you do is in- 
crease the possibility of error and finally you take away this man, this 
trained lawyer just a t  the time when he is needed most. Now every 
person, every officer, who has ever served as law member, and I acted 
in that capacity once or twice, knows tlie couiiael. the help that ii 
trained lawyer on that court, a trained inipartial unbiased lawyer sit- 
ting as  law member on that court, can give the lay members of the 
tribunal. I venture to say also that every conscieiitious line officer 
knows the help that a law member can give. 

resi- 
dent when the president of the court didn't turii to me and say, "J%ge, 
I am awfully glad you are here, you can help us." 

Now, I think that the reason the law member was takeii off the court, 
and I say this with great deference to the judgment of those who dif- 
fer with me on this, the people who drafted tliis bill just didn't have 
that experience and I think this is a definitely retrograde step and 
the only beneficiary would be the guilty man who would profit by 
errors. Now that is the part vihich I subuiit woul(1ii't work at any 
time. 

SOT there is a part that won't work in time of peace and I 
expect to document my apparently dogmatic statement and that is the 
provision of article 27 (b)  1, making mtuidatory the requirement that 
the trial counsel and the defense counsel of general courts martial, 
that is page 25, Mr. Chairman, that the trial counsel and defense coun- 
sel of general courts must be lawyers a t  all times. Now a t  the present 
time under the provisions of the Kem-Elston bill, in the Army, they 
should be lawyers if available and if the prosecutor, the judge, is a 
lawyer, then the defense counsel must be a lawyer. Sow that is work- 
able and it is fair. I will agree that in time of war you should have 
lawyers. Lawyers are proverbially a dime a dozen in time of war. 
You ought to use their skills to try the cases and relieve the coinbat 
people of those details. I think one of the greatest personnel inis- 
takes in the United States Army during the war was to t ry  to run 
the system of military justice on the peacetime basis of having combat 
personnel handle it in addition to  other duties. 

Sow, in tinie of peace! you have officers. line officers. who are really 
thoroughly trained in the hook. I have known such officers Ti th  wlioni 
I wouldn't argue on a point of law because they had that rigorous and 
intensive training. But in time of war they weren't available for 
that  type of duty. 

I n  the first place i t  isn't neces- 
sary and in the second place you can't meet the requirements and I 
will take up both those points. I don't think i t  is necessary-and I 
say that as a matter of experience-it isn't necessary to have lawyers 
on both sides of a general court-martial case for. a simple desertion such 

couldn't do it in the field. We never had t E a t  tradition. Our law 

You have got those now. 

Now, I never was law member on a court a t  vihicli I wasn't 

But in time of peace i t  is different. 
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as 6 months A. W. 0. L. which you prove just through the morning re- 
port, or a simple case of disobedience of the lawful order of a com- 
missioned officer, or the simple case of barrack-room larceny. I n  
the British possessions they t ry  those cases in the police courts. The 

Our Army 
Bas got along for 170 years without having lawyers on both sides of 
general conrts in time of peace. 

Kow secondly, it isn’t possible to meet that  requirement. Last 
summer, I served a tour of duty with the Personnel and Administra- 
tion Division of the General Staff of the United States Army, and 
one of my assignments was to study the personnel inmplementation 
of the Elston bill about getting lawyers. The conclusion I arrived 
a t  after going into all the data was that  you just cannot get sufficient 
lawjers In peacetime. It is not a sufficiently attractive career by 
comparison with other public service legal careers. Now, you took 
their pay, you cut the Army lawyer’s pay, the service lawyer’s pay, a t  
the beginniiig of this year. You gave them a single promotion list, 
true. but that doesn‘t give them any faster promotion. Then you are 
up against the question on this cocimittee: Is  that going to be the 
wisest expenditure of the national defense dollar? At  page 1174 of 
the House hearing, there are statenieiits that for the Army to comply 
with the provisions of the bill as i t  now stands it will need 307 addi- 
tional lawyers. 

There is no state- 
ment about the Navy, but a t  least 800 additional lawyers will be re- 
quired to make this hill workable. So that  never mind about filling 
u p  the divisioils and forget about expanding the 48-group Air Force 
to the 70-group Air  Force, first we have got to  get lawyers. Now, 
it may be that some people have suggested that the ordinary desertion 
case shouldn‘t be tried by general court martial, but if that  is the 
view of the Congress, you ought to do that  frankly and come out and 
say that and not go around the back door by making it impossible 
by not providing lawyers. 

Another thing, this bill has never been subjected to a staff study 
by any of the three services. Neither. the General Staff of the Army, 
or the air stzff of the Air Force, or whatever the equivalent is in the 
Navy, ever got a real look a t  this bill and those people weren’t asked 
and the Judge Advocates General weren’t asked, so that this bill was 
drafted-gentlemen, it would be nice to  have lawyers, but nobody 
inquired whether the lawyers are available, whether the money is 
there for lawyers. They just went out and wrote a bill and I think 
I am pretty safe in predicting that if this bill is ever enacted in this 
form, you are going to have to amend it because you just can’t run 
general courts martial in three services with these requirements for  
lawyers. 

Now the part that won’t work in time of war- 
Senator I<I:FAUVER. Before you lenre this part that won’t work in 

t h e  of peace, would you make any differentiation as to  the types of 
offenses that  should have lawyers, judge advocates general, and defense 
lawyers? 

Mr. WIENER. Yes, sir ; I would say this on the basis of my own expe- 
rience as staff judge advocate: I assume that the provisions of the 
Elston bill remain in effect, namely, that if you have a lawyer for  the 

, 

olice officers, sometimes the police sergeants, prosecute. 

The Air Force will need 476 additional lawyers. 
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prosecution. you hare got to have one for the defense. There are a 
number of complicated cases which should not, except in the rarest 
circumstances, be tried without a lawyer. I would say every time you 
try a case of homicide you ought to have a lawyer. Every time you try 
a complicated embezzlement such as a PX shortage, you have got to 
have a lawyer. Every time you have an offense against the civil 
population which is going to  have international reverberations you 
ought to have a lawyer tryin the case. 

larcenies, the simple disobedience, and others, the open and shut cases, 
and embezzlement-embezzlement is easier now because embezzlement 
and larceny have been made one offense under the Elston bill, thus 
plugging up that great loophole-“not guilty” by matching the staff 
judge advocate’s guess against the board of review‘s guess, and the em- 
bezzler gets off. I think that is defiiiitely the task of the staff judge 
advocate who reviews the papers before trial and recommends trial to 
see that on the simple cases you don’t tie up legal talent, and on the 
really difficult cases. the serious cases, the complicated cases, you do 
have lawyers to try them. But these simple cases, gentlemen, it isn’t 
necessary to have lawyers to t ry  a simple desertion case. 

I can conceive of very complicated desertion cases. But  the ordi- 
nary morning-report case, you don‘t need a. lawyer for prosecution or 
defense, particularly when under the Elston bill you have a law mem- 
ber, who is a lawyer, on the court to keep out incompetent evidence. 

Senator SALTONSTALL. How would you insert a provision to clarify 
that in this bill? Would you leave i t  to the commanding general who 
makes the appointment? 

Mr. WIEKER. Very simply, Senator Saltonstall. I would use the lan- 
guage of the Elston bill and put in “if available.” That  is all you 
have to do. There are a lot of cases when i t  seems lawyers are unavail- 
able, and then it is left to the judgment of the man on the spot. If you 
have lawyers-after all, speaking as a staff judge advocate, if I had 
two lawyers when I was with the Thirteenth Air Force and I could find 
two lawyers for  prosecution and defense, I would use them. It was so 
much easier. I didn’t have to hold their hands. 

I f  I didn’t have them, that was too bad. But now at  least they have 
a law member. arid in time of war. I will agree, all these general court 
cases ought to  be tried by lawyers. 

Gentlemen, are you going to  appropriate money for  800 lawyers for  
the Army and Air  Force, plus I don’t know how many hundred for  
the Navy to run this bill so that there shall be lawyers on each side of 
the general court case? 

Now, I come to the Court of Military Appeals and I am calling it 
that  because Colonel Galusha suggested I discuss the provisions as they 
are written in H. R. 4080. I don’t think that will work in time of war 
for  several reasons. That  is article 67, Mr. Chairman, arid I think i t  
be ‘ns on page 54. 

ffdon’t think that will work in time of war for  several reasons: I n  
the first place by providing for the appointment of civilians, you prac- 
ticallv guarantee that you get people who won‘t know about what 
thev have cot to  decide because they have no background for wartime 
military offenses. 

I mean if you have larceny or murder, it is the same in the Army 
and in the peacetime population and the fine points of desertion can 

But  the simple cases of t ff le morning-report desertions, the petty 



UNIFORM CODE OF MILITARY JUSTICE 133 

he picked up by anyone who is a competent lawyer. There is no 
mystery about that. But  when you deal with military offenses, let’s 
consider the case of Gen. Fitz-John Porter a t  the Second Battle of Bull 
Run, or perhaps for the benefit of the chairman, the Second Battle of 
Manassas. 

Senator KEFAWER. We are  always very proud of those two battles. 
bfr. WIENER. Yes, and being somewhat of a Yankee myself, for Civil 

War purposes-they tried Gen. Fitz-John Porter and now what pe- 
cu1i:ir coiiipeteiice have civilians got to deal with the problem that 
was presented in the case of Gen. Fitz-John Porter?  Take the Pearl 
Harbor case, what special competence would civilians have had to 
pass on tha t ?  It was significant on the Pearl Harbor investigating 
committee they had a civilian as chairman, but the committee was 
cornpowl of military men. and I can think and you gentlemen can, 
too. of many similar niatters which would properly be the subject 
of trial by court martial. 

Senator MORSE. Isn‘t that  one of the most important points that  
needs to be emphasized? a11 this civilian criticism of military jus- 
tice because it doesn’t make sufficient use of civilian personnel, that  
answer is to be foiind in the fact that you are dealing here with a 
specialty that  requires a special conditionin to do the job based 
upon experience. Unless they have the mi f itary experience, they 
cannot begin to administer justice within the h m y .  

Mr. WIENER. Ma I expand on tha t?  
Senator MORSE. 80 you agree with me that  Army officers have been 

too inclined to  run away from that for fear that  they might antagonize 
the civilians rather than to  come out flat-footedly in support of the 
proposition that in most of your offenses in the military that they 
dearly involve noncivilian problems in regard to  which civilian jus- 
tice is not analogous ? Am I right or  wrong about it! 

Jlr. ~ T T E X E R .  I think you are absoliitely right, if I may elaborate 
on that. The ordiiinry civilian-and ivhen I say civilian I am going to 
mention a little later along that I deprecate the division of our citizens 
into civilian and military. because we are all citizens and s,onietiines we 
are in uniform : ~ n d  sometimes not-I think the important thing is not 
so much status, but experience. Now the British have a judge advocate 
generxl ,  one ni:iii. f o r  their army and air forces, a civilian, but they 
also pick a man with military background. 

Where you have civilians you undoubtedly have people constantly 
coming in ant1 saying. “My poor Johniiie went a. T. 0.1, for 3 days, and 
they gave him 40 gear?.“ Well. if Johnnie goes a. w. 0.1. from that nice 
country club at  For t  Myers for 3 days in time of peace and they give 
him 40 years, somebody ought to be put in St. Elizabeths. But  if John- 
nie is a. TV. 0.1. 3 days when his unit is sailing overseas and his buddies 
are going out to  be killed and maimed, then I think 40 years may not be 
enough. 

Now, h,ow cnii a person without military experience evaluate that  
kind of offense ! How cnii he evnluate misbehavior before the enemy? 
How can he evaluate refusal to o on a mission? 

hut he finally got to the cracking point, and said, “This is my twenty- 
fifth mission and I‘m not g,oing.” He was in England and the target 
was in Germany. a thousand miles away. Was he guilty of misbe- 

We had that problem in the 1 6 orld War. An airman, a brave boy, 
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havior before the enemy in England? Well, two branch offices of the 
Judge Advocate General disagreed. 

I had that problem. I was faced with that  problem when I was with 
the Thirteenth Air  Force. I don’t claim to be anything of a hero. I 
was faced with the problem. How can I-sitting where lawyers sit- 
how was I fit to evaluate the motives and the emotions of a man who 
had gone on 24 missions and then refused to  go on the twenty-fifth? 
Well, I was spared any further testing of my moral stamina because 
the case never arose before I was relieved. 

I submit it is simply absurd to say that civilians are better able to 
evaluate those things than lawyers. 

There is nothing in this bill which requires the experience, and I 
don’t think i t  is. blr. Chairman and gentlemen, a question whether a 
Reserve officer who has a basically civilian status is to be deemed so 
contaminated by the fact lie l i n k ,  wol’ii tliv i i i i i fo i~ i i i  :i1!(1 15 wiliiiig 
to wear it apaiii that he would be ineligible. 

Now. further. I tliiiik the way this bill is drawn by putting the 
emphasis on civilian. civilian leadership for a system of military 
justice, is simply grist for the party mill because it drives a wedge 
between the citizens in uniform and oiit of uniform and i t  panders 
to those who talk about the mythical thing, ”the niilitary mind.” I 
don’t think there is any such a thing. 

There are able men in the military and there are others. It is triw 
of all professions-in fact. in a self-respecting democracy every able- 
bodied citizen sometime or other puts on a uniform. 

Justice Holmes used to say, that going to war was an experience 
everyone had to face. Take our Mr. Stimson, Secretary of War, Sec- 
retary of State, and Secretary of War again : he was a Field Artillery 
colonel. George Marshall was an outstanding military leader and 
became Secretary of State. Winston Churchill was a battalion com- 
mander. 

After all now, under existing law and under this bill you still have 
n civilian President or Secretary, I submit it is utterly and demon- 
stratively unsound to put the capstone of the system of military jus- 
tice into the hands of people who haven‘t even had the experience. 

Now, i t  is said, “We have to get confidence, we have to let the citi- 
zens have confidence in our system of military justice.” Who should 
have the confidence! The deserters who ran away or the vast ma- 
jority of decent law-abiding folks who did their duty and faced death 
unafraid. 

I know there are a lot of complaints of improper convictions. I have 
no doubt there are a few such. There are a few such in every system, 
but I also would like to  call attention to one fundamental truth that 
Alexander Pope phrased. more than two centuries ago : “No rogue e’er 
felt the halter draw with good opinion of the law.” 

Now, Mr. Chairman, you have been very generous 16th time, and 
there is one thing I would like to put in the record. It is part of an 
article that covers two points: The nature of an army and wherein i t  
differs from a civilian society; and the objects of military law and 
how they differ from the objects of civil law. 

Senator KEFAUVER. Without objection, i t  will be included in the 
record following your statement. 

Senator Saltonstall. are there any questions? 
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Senator SALTON~ALL. I would like to ask this one question : I f  you 

eliminate this court of civilian appeals. I am not familiar with this, 
how or where would you propose to put the final appeal? 

Mr. WIENER. I think the system that is now in effect in the Army and 
the Kem-Elston bill is an admirable system except for two slight 
changes which I will mention in a minute: One of the best things 
about the Kem-Elston bill is that it takes the confirmation power in 
officer cases, that  is the ordinary run of officer cases, out of the White 
House. Because, gentlemen, the statistics show, and I have gone 
through the statistics, I have gone through all the War  Department 
general court martial orders for the First World War and Second 
World War. 

I n  the Second World War military justice in officer cases pretty well 
broke down a t  the White House because there was always "My poor 
boy, and so forth.'' There v a s  too much room for sympathy a t  the 
expense of discipline of the Army and the result was: Here is Lieu- 
tenant Doaks who went out and got drunk and passed the very elastic 
limits permitted young men in time of n7ar, and he got so drunk he 
had to be tried. and he was sentenced to dismissal and he got a repri- 
mand. 

Consider the cause of General Jones who, learning that when the 
neAt lieutellant ete drwnk. is he going to try him and go through that 
long procesi? !he will give him the same action under the 104 article, 
niitl just take  his money away. 

Sow that is one cf thet fine features of the Kem bill. 
The one suggestion that I would have as to the Kem bill is to provide 

that one member of that Judicial Council should be a line officer to 
exercise a disciplinary judgment and that is one fine feature of the 
Navy system. Mr. Chairman. In the Navy, before a court-martial 
case goes to the Secretary, i t  has on there the opinion of the Navy 
Judge Advocate General on the questions of law. the legal sufficiency 
of the record, and the comments of the Chief of the Bureau of Per- 
sonnel, or the Commandant of the Marine Corps, as to the disciplinary 
features. 

Then the Secretary has before him the legal considerations a i d  the 
disciplinary considerations, and I think i t  would be helpful in the 
Judicial Council, as now constituted in the Army, to have one line 
officer, because, after all, the Judicial Council is a confirmation agency 
rather than a court of error. 

The second change I would have in the existing system: I think 
there is too much wview on R bad-conduct discharge. There is more 
review on a bad-conduct discharge iinder the present lam in the Army 
than there is on a dishonorable discharge from the general court. 
There is one additional appellate step. 

NOW, the urpose of the bad-conduct discharge would stem from the 
American &r Association recommendation which was to introduce 
something with n little less stigma. "Don't give the mah a dis- 
honorable discharge when he is simply a misbehaved boy who is the 
Iwoducat of had Iiome trainiiig aiid bad en\-ironinent. Give him a 
bad-coiiduvt discharge." 

I n  order to  popularize resort to that bad-conduct discharge and 
to get away from the habit of dishing out dishonorable discharges, 
you ought to make it a little bit easier than still much harder. 

Those would be the onlv changes. 
R9088G 0--BO----GB 



136 VrSIFORM CODE O F  MILITARY JUSTICE 

Senator KEFAUVER. Senator Morse ? 
Senator MORSE. I have two questions. I think these two articles 

you put, in  a t  the end make it ul;necessary for  me to ask the questions 
that  I otherwise would present. I think you know from my work i n  
this  field in the past, tha t  I am trying to figure out procedure t h a t  we 
need to  develop in the court martial by way of change to the extent 
that, n-e need any which will m:ike it possible to permit the handling 
of these military offenses through military personnel and guarantee 
t,o the critics of court marfial that  justice will i n  fact  be done. 

T h a t  is why I frequently needle the military into proving why they 
hare  t o  have this procedure rather than a civilian procedure: put the 
onus of burden on them. 

I thiiili this :irticle p i i  introiliiced liere wil l  I)erli:tl)s ] ) e  w i ' y  helpfnl 
in  showing the differelice between y u r  just ice 1)robleni in the civilian 
court and your justice problem in tlic militaiy. 

My question is this :  110 yoir agree witli iiie that  one of  the things 
this committee ought to iiivestig:ite very c~:ircfiilly is whether or not 
when we pet t1iroiig.h with this bill we Ii i i r t?  pot a procc~dure witli 
definite breaking points so that the personnel that  picks 111) the case 
af ter  a breakiii,g 1)oint will be entirely intlepeii(1eiit of the  personnel 
tha t  has handled the case preceding that  breaking point? 

Let' me rephrase it a little bit : I do think we have to watch out tha t  
me get an in(1epeiitlent administration by each group within tlie inili- 
t a ry  that  h a s  H responsibility for atlniinisteriiig justiw so tlitit a man 
tha t  sits on  a court does not feel that. he ctinnot act independently be- 
cause of direct or indirect effect his independence may have on him by 
the  coinmanding officer. So my question is, Do you agree o r  disagree 
that we ought to break our piwwdure so tliat tlie commanding officer 
liimself ,cannot in any way intei,feixe wit l i  the administration of jus- 
tice for  the niilitary court ! 

Mr. WIESEH. I think you have got to answer that,  sir? by saying 
this :  I think in  the present systeiii you (10 have that bi7ealting point. 
You have the breakiiig point. You have tlie I3o:ir(1 of Review which 
is wholly inde1)entleiit of tlie appoiiitiiig autliority, yori 11:tl.e a ,Judi- 
cial Council which is pretty well iiide1)entlent of tlie 12on1*d of Re- 
vievi: I tlon't think that you neetl w o i ~ y  nboiit t1i:it. 'NIP at1v:iiit:ip.e of 

tem, :is I see i t ,  is that  yo11 gilftl'i1Iitee tliat tlic v : i ~ * i o ~ s  
reviewing agencies shall have liatl  soni(~ expei*ienc*e iittiiig them to 
evaluate the cases with which they (leal. whereas here is the capstone 
and you put  it in the liantls of 1)eol)le who h t iw wbsoliitely only hlnnk 
minds . 

On the otlier h:tnd, it is imlmrtwnt to  h i i n  in n i i i i t l  that  wliile the 
commander should not >ittempt to i n f l i i ~ i i c ~  c*oiii.ts in th(1 seiisc' iiow 
forbidden by article 88, article of war 88. the colnlniilider nonetheless 
has a very keen responsibility f o r  thc 1n:iintenaiice of tlisc3ipliiit.. 

It is not quite the s e p m t i o n  the way. let 11s say. the  Uiiited States 
district judge is wholly free from respoiisihility f o r  tlie niaintenance 
of law and order. There is the case of Genernl Y:itiiasliita who was 
hanged because he didn't m:tiiit:tin discipline tiiiionp his troops and 
didn't care to. After  all, the offense of Yamoxh i fa  (327 I T .  S. 1). his 
offense was he didn't discipline his troops ant1 he took no steps to keep 
them disciplined. T h a t  was the new principle. tha t  is the Yamashit,a 
case, for the rest of it was simply R reafirniation of what the Supreme 
Court S A j d  in the Qui& ca.w (317 U. S. 1). 
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Senator MORSE. You don’t go as fa r  as the recommendations of the 

American Bar Association ! 
Mr. WIENER. No, sir; for two reasons: One is the differences 

between the civilian and the military society which I have outlined 
in that excerpt which the committee has permitted me to introduce, and 
second, because there is a decision on the books whlch holds that ou 

because that is part of his power as Commander in Chief. Tha t  
was the X&m cam (I65 U. S. 553), where the Supreme Court affirmed 
the Court of Claims and this is what the Court of Claims said (28 Ct. 

The power to coinrnand depends upon discipline, and discipline depends upon 
the power to punish; and the power to punish can only be exercised in time 
of peace through the medium of the military tribunal. If the President has  
no authority in matters pertaining to military tribunals, unless it be expressly 
granted by Congress, then Congress, by the simple expedient of exclusively 
granting authority to appoint court martial, and approve sentences to a few 
officers of the Army and tacitly ignoring the President, could practically defeat 
the express declaration of the Constitution, and strip the officer of Commander 
in Chief, of all real power of command. 

They held there that the Resident  had the power to  appoint the 
court, although there was nowhere a statute specifically giving him 
that power. My disagreement with the American Bar  Association is 
on that point. They have overlooked the case, if they know about it. 
I think they are basica.lly wrong because they ignored the difference 
between the Brnip and civilian society. One is a regimented organiza- 
tion designed to impose the maximum of force against the public 
enemy, and the other is designed to  make people live together in peace 
and happiness. 

Now one other factor : When you give a man the tremendous power 
over life and death and over the destiny of our Republic that we have 
to  give to commanders overseas-consider, for instance, the power that  
was General Eisenhower’s when he gave the word “GO” in  Normandy 
in 1944. When yon trust him sufficiently to  do that, when you put the 
lives of bodies of men under his charge, when you give him the pow& 
to give the signal which will send thousands of them to their death 
within a week, how can you then say, “Oh no ; we don’t trust General 
Eisenhower to appoint a court martial for the trial of any soIdier in 
his Army because General Eisenhower is interested only in the pre- 
rogatives of the brass.” Gentlemen, I have heard that said by one of 
your witnesses who is a chairman of a high-powered committee of the 
American Bar  Asscciation. Now I submit, with all deference, that  
just doesn’t make sense. 

Senator MORSE. This witness has been very helpful, I think. 
Senator KEFAUIER. MI.. miener, map I ask one question on that  : 

Youldyour objection to the Court of Military Appeals be to any con- 
siderable extent obviated if i t  were provided that the members of the 
court had to  have military experience? 

Mr. WIENER. It would, somewh-at, but there is one other factor that  
I should have mentioned before that I would like to bring out for your 
consideration, and i t  j s  this : Our experience with the specialized tri- 
bunals has been that they haven’t attracted the same degree of talent 
that our courts of general jurisdiction have attracted, and certainly 
with respect to  the Commerce Court, the ill-fated Commerce Court, 

can’t take away the power of appointing courts from the Presi B ent 

ClS. 221-2942) : 
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our experiences were very unhappy. Now, I assume that this is a 
discussion between adults. A Court of Military Appeals is bound to 
be a haven for  the lame ducks. Now, that is just the one brutal fact, 
gentlemen. 

I think in answering your question specifically, it would help if you 
made a requirement for military experience; yes, that  would help to  
take some of the curse off, but I really think that you will get better 
results in the long run by having a Judicial Council within the service 
of conscientious, high-minded trained people with a modicum of com- 
mand experience there as well as judge-advocate experience, and I 
don’t think you will get serious injustices. 

Senator SALTOSSTALL. But you never then would get a unified pol- 
icy, would you, between the Army, Navy, and Air Force Z 

hfr. WIENER. Well, you might have a separate Judicial Council for 
each service for the time being. 

Senator SALTONSTALL. That  is just what you just said, was it not?  
That  is what I understood. 

Mr. WIENER. When I said “command,” I was not dealing with the 
question of three services. I am all for unification. Senator. I think 
i t  would be ideal were we to et to the point of having one judge ad- 

I think it is silly to have three judge advocates general, but I would 
fill this Judicial Council, Court of Military Appeals, or  whatever 
you want to call it, with people grown up within tlie service because 
on most of the cases with which they deal, you still have review by 
the President. You have that in the present law, any death sentence 
goes to the President; any death sentence in this bill goes to  the Presi- 
dent. But it, as I say-you will help i t  by insisting on civilian expe- 
rience, civilian experience of the judges, but our experience with 
specialized Federal courts has not been so happy, and that distinct 
danger should not be overlooked. 

Senator KEFAUVER. The committee is very grateful to you, Mr. 
Wiener, and your statements will be placed in the record a t  this point. 

Mr. WIENER. Thank you. 
(The prepared statement submitted by Mr. Wiener reads? in full, 

vocate, one quartermaster an CF one medical corps for all three services. 

HS follows:) 
STATEJIKST SUBMITTED BY I”IiEIIEI:I(’K 1:F:I:SAYS \ v I R S E ; I <  

I. THE NATURE OF A S  ARMY A S D  WHEKEIS IT 1)IFFb:BS FROM A CII’ILTAN SOCIETY 

According to  the  l a t e  Blr. Justice Holmes, whose first atiuit y w r s  were spent 
in the  Army of the  Potomac during the  Civil War,  “Wr n ~ e d  rdiiration in  the  
obvious more than investigation of the obscuw.” 

It wopld be well, therefore, to  concentrate :it the  outset o r 1  the basic, stubborn 
fac t  which underlies the  en t i re  problem: An army diffrrs from $1 civilian so- 
ciety. The  object of a civilian government is to  enable people to live together in 
peace and reasonable happiness. The  object of ill1 :iriny is to win wars.  Not 
jus t  to  fight wars,  but to win them. To a t ta in  tha t  end we subordinate many 
fea tures  we consider desirable or even essential in :I civilian society. In the  end, 
i t  comes down to a question of values. And no valurs are srcure in a l m d  
whose armies have been defeated. At any  rate,  oonsirler the  rioixml and obvious 
features of our Government and  society whicsh we willingly riirninate froni our 
mi l i ta ry  organizations. 

We have the  separation of powers in our  civil governments, it system of checks 
and  balances t o  the  end tha t  no one division of the  s ta te  m a y  dominate the  
citizens. The other 
system does not work, as witness the Red army in the  tlilyn of the Firinisli war  

But  in a n  a rmy we must have one suprenie commander. 
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when control was  divided up  among military commanders and the political 
commissars. 

We have representative government in our country, down to the level of town 
councils ; we feel that  with discussion and deliberation we a re  more ap t  to reach 
a sound result. But in a n  army i t  is  often necessary to sacrifice wisdom of 
decision for the sake of having a decision at all. Better speedy action, now, 
when i t  is likely to succeed, than the best action a week hence, when it may well 
fail for being too late. A battle cannot be fought nor a n  invasion mounted with 
the leisurely debate and argument that  sees an important policy enacted into 
law. Read of the councils of mar tha t  Gcn- 
era1 Meade called during t h e  Battle of Gettysburg. 

Our Declaration of Independence proclaims as a self-evident t ruth that  all  men 
are  created equal. We carry that  principle into our Government and our elec- 
tions : One man, one vote, But an  army cannot indulge either the view tha t  all 
men are equal-the General Classification tests show an  eye-opening inequality- 
or that  they can be treated a s  equals, An army is a hierarchy and the men a t  
the bottom cannot be treated or regarded as the military equal of those a t  the 
top, whatever their individual qualifications, and regardless of what  the verdict 
on judgment day may be. No one denies tha t  the methods of selecting leaders, 
from colporal to multistarred general, s tand in considerable need of improve- 
ment ; yet no one in his senses has  suggested that  we revert to the good old way 
of American democracy, back in the days of annual militia musters, when the  
enlisted men elected their officers. 

The civil community cherishes the institution of t r ia l  by jury. and it is not 
simply the meiiitwix of the criminal bar who proclaiin that  it is better t h a t  99 
guilty men escape than tha t  1 innocent be wr0ngfully convicted. An army, on 
the other hand, cannot :ifford the luxury of tr ial  by jury,  and the fifth amendment 
of the Constitution specifically escepts froin i ts  guaranty of jury t r ia l  "cnses 
arising in the l i i i i ( 1  01' ii:iv;iI POL'C'PS.'' Tliiit exception was considered so obvious 
by the founders that  i t  did not call forth a single word of discussion as it passed 
through the first session of the Firs t  Congress. Fo r  the Members of t ha t  Con- 
gress were, many of them, veterans of the Rei-olutionary War,  and were aware of 
the difficulties with which our little Army had been held together in tha t  struggle. 
They were practical men, not abstract theorists, who saw nothing inconsistent 
in preserving the heritage of jury tr ial  for citizens out of uniform while denying 
i t  to citizens in uniform. For if an  army must face the problem of the 99 and 
1, its decision would be-must be-that the 1 innocent man will h a r e  to suffer 
if t!!at is the cost of convicting his 99 guilty comrades. 

The fact  of the matter,  t he  stubborn, hard,  brutal  fact  of the matter,  is tha t  a n  
army is an org:iriization that  sends men obediently to their death, and tha t  it 
is carefully designed for just  thiit purpose. We had better face that  unpleasant 
fundamental a t  the outset, lest otherwise we reach mistaken conclusions which 
mily be very costly, and wliicli may result in the destriiction of all that  we hold 
dear. 

The other method has  been tried, 

11. THE ODJiKTS OF MIT.ITdXY L;I\V AND HOW THEY 1)IFFEK FHOM THE OBJECTS OF 
CIVIL LAW 

Juqt iis the object of an  army is wholly different from the object of n civilian 
society, so also does the ohject of iuilitary law differ from that  of the civil law. 
Tha t  distinction hris never been better stated than by Gen. W. T. Sherman- 
m d  that  hard-bitten warrior had been a practicing lawyer before he  became a 
general. Here is what he said in l S T 9 :  

"I agree * * * that  i t  will be R grave error if, by negligence. we permit the 
military law to become emasculated by allowing lawyers to inject into i t  princi- 
I ) l w  derived from their practice in  the civil courts, which belong to a totally 
different system of jurisprudence. 

"The object of the civil law is to secure to every h u m m  being in ii community 
:I11 the liberty, sccurity, :itid happiness possible, consistent with the safety of all. 
The object of military law is  to govern armies composed of strong men, so as to 
be capable of exercising the largest ineasure of force a t  the will of the Nation. 

"These objects :ire a s  wide n1xir.t as the poles, and each requires i ts  own P e p  
a l a t e  system of laws-statute and common. '.In army is a collection of armed 
mer! obliged to obey one man.' Every enactment. every change of rule which 
impairs this principle weiilie~is the army, iiiipairs i ts  value, and defeats the 
very object of its rxistence. All the traditions of civilian lawyers are antagonis- 
tic to this vitnl principle, and iiiilitwy men must meet them 011 the thl*eshold of 
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discussion, else armies will become demoralized by engrafting on our Code their  
deductions f rom civil practice * * *." 

Over a hundred years earlier, 
John Adams and  Thomas Jefferson had  also traced i t  when they were appointed 
a committee of the Continental Congress to revise the Articles of W a r  after Gen. 
George Washington had  pointed out their  insufficiency. Here  is what Adams 
noted in  h is  autobiography under da te  of August 19, 1776 : 

It was  a very difficult and  unpopular subject, and I observed to  Jef -  
ferson, t h a t  whatever alteration we should report with the  least  energy in i t ,  or 
the  least tendency to  a necessary discipline of the  army, would be opposed with as 
much vehemence, as if it were the  most perfect;  we might as well, therefore, 
report  a complete system at once, and  let i t  meet i t s  fate.  Something perhaps 
might be gained. There was  extant one system of articles of war  which had car- 
ried two empires to  the  head of mankind, the Roman and the  Br i t i sh ;  for  the  
Brit ish art icles of war  were only a l i teral  translation of the  Roman. It would 
be in vain for us to  seek in our own inventions, o r  the records of warlike nations, 
for  a more complete system of military discipline. It was  a n  observation founded 
in undoubted facts, t ha t  t he  prosperity of nations had been in proportion to  the 
discipline of the i r  forces by sea and  l and ;  I mas, therefore, for  reporting the 
Brit ish articles of war,  totidem verbis. Jefferson, in those days, never failed to 
agree with me, in everything of a political nature,  and  he very cordially con- 
curred in this. The Brit ish articles of war  were, accordingly, reported, and de- 
fended in Congress by me assisted by some others, and  finally carried. They laid 
the  foundation of a discipline which, in time, brought our troops to  a capacity of 
contending with British veterans, and  a rivalry with the  best troops of France." 

Nowadays i t  is  frequently charged t h a t  the object of the  Army's court-martial 
system is to  maintain discipline, and  not to administer justice. But t,hat is an  
inaccurate statement, the result of faulty analysis. The  two aims a re  not oppo- 
sites. Actually there a r e  two separate problem : First ,  the  ascertainment of guilt 
or innocence: and second. the  object, nature,  and amount of punishment. 

As to the  first, the  prescribed standards of the  civil and  military courts a r e  
the  same, and  indeed any far-reaching or widespread injustice in the actual 
functioning of the military system would impair ra ther  than  enhance discipline. 
The object of military puithhrnent 

As to t he  second, the  standards of civil and military law a re  entirely difiereiit- 
because their  objects a r e  so diamrtric~ally opposetl. The  civil 1:tw aims, in some 
degree a t  least, to reform offenders; a defeiidarit with a clean record is quite 
f r q u e n t l y  plawd on probation after his first oft'eiise. But the object iif the 
military law i s  not reform, a t  least  not until the offentlrr reac~hes the tlisciplinury 
barracks or t he  rehabilitation center. T h r  object of the niilitary law's liiinish- 
ment is  to act  a s  a deterrent, to give the first offeiid(~rs such a slug tha t  others 
will profit by tha t  example and not do likewise. In striliiiig a hard  blow at  the 
first 1n:in to  s t rp  out of line, there i s  :issiir:ince tha t  his fellows will not b r  
temptetl to  e r r  in siiiiilar fashion. Evrry  lierson wlio has ever 1)ccm :irounil an 
army knows tha t  this is not just  prnologic'al throriziiig hiit a f:ict, ;iiitl tha t  
ceiTain offenses can positively be st:iznyetl out hy the inipositioii of stiff seriteric 
( F o r  instance, jeep s t ra l ing :  This offense will he entltJiiiicn if it is churgml uricler 
A. W. 96 and serit to a spwia l  court. But  law the  offwise iiiitler ;2. IV. 94 as the 
misapplication of military property, refer i t  to :I general court, and h : l I i ( l  out sell- 
tences of 3, 4, aiid ; years, and you  s top  it. Tha t  kintl of slug will shortly t w c h  
even the most obtuse G I  not to go joy-riding.) 

Hili.sil'! Y t ~ s ,  nntloubtrtlly ; but tlie iiii(lt>l'lyirifi ccincept of an army is olietlience. 
Ant1 wliil(? an  aririy coniposrd of l i terate f r w  mtw (::in 1~ let1 in 1:1rgr ~ ~ i t ~ i ~ s ~ i r e  by 
precept, example, and exhortation, there is  alw:iys a large iiitiiXerrrit sc'gmrnt, 
and always a n  irreducible miniiniun who i w p o l l t l  o n l y  to I t v k I ' .  I t  is o~i ly  tlirough 
punishiiient aritl tliv frwr of puriishniciit thizt this I:ist groul) ant1 niany i i i  the  
indifferent group caii be madr to obey. Tile iirmy nerds obediriice, must have it ; 
tht: civilinii c~ou~iirnriity tloes not nrcd i t  i n  the siini? tlrgrrcl. Tlie army uot only 
wants  i ts  iuen to rt2fr:iin from striking each otliei., it w:ilits them all to march in 
one prearranged direction. The  civilian community is contrnt simply to restrain 
assaults, while l r t t in r  i t s  iiieinlirrs go On :il)out their sever:il biisiiiesws. Regi- 
mentation? Of course it is, bu t  how can you mount a I M a y  invasioii without 
regimcJntation? And  OW :Ltt:iin rt~gimrntrt l  obrtlirncr 11111ess suc~h obedience call 
be made attractive by comparison with the f a t e  in store for those \vho prefer 
individualism? 

The  problem Sherman posed was  not a new one. 

"* * * 
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denator KEFAUVER. Mr. Clorety is thz next witness, Mr. John A. 
Clorety, national vice chairman of the American Veterans Committee. 
Do you have a prepared statement? 

Mr. CLORETY. Yes; I do. 
Senator KEFACVER. Your statement, unless you want to read it, will 

be printed in the recokd a t  this place. 
Mr. CLORETY. Thank you, Senator. 

STATEMENT OF JOSEPH A, CLORETY, JR., VICE CHAIRMAN, 
AMERICAN VETERANS C0,MMITTEE ( AVC) 

(The prepared statement submitted by Mr. Clorety reads as 
€OllO\~S :) 

STATEMENT OF JOSLPH A.  CLOKETY, JR., VICE CHAIRMAN OF THE AMEXICAN 
VETERANS COMMITTEE (AVC) 

hlr. Chairman and members of the committee, I wish to express to the committee 
the appreciation of the American Veterans Committee for  the opportunity to pre- 
sent our views on the proposed Uniform Code of Military Justice. 

During the recent hearings for the corresponding committee of the House of 
Representatives, I was  happy to  be able to endorse fully H. R. 2498, which was 
the companion bill to S. 857. After careful study of the changes made by the 
Committee on Armed Services of the House of Representatives, as set  forth in 
H. It. 4080, AVC deems the amended version of the proposed Uniform Code of 
Military Justice an  improvement. Consequently, we endorse the provisions of 
the code as set forth in H. R. 4080. 

As horiorahly discharged veterans of World W a r  11, the members of AVC have 
had comparatively recent opportunity to evaluate the operation of military 
justire at  first hand. I do not believe t h a t  i t  i s  necessary to recite t o  the commit- 
t w  tlir irinny defects in the operations of military justice;  I fully realize that  the 
niriiibers of the committee ha re  heard these set forth at length repeatedly. 

Our espri.iences, however, led AVC to make the enactment of a code of military 
justire iv1iic.h mould be uniform in  substance, interpretation, and application one 
o f  tht, ~ r i in i i ry  ohjectires of the organization. The most recent mandate from 
our niriiibership took the form of the following resolution, which was passed 
unanimously by the Third National Convention of the American Veterans Com- 
liiittee iield in Cleveland, Ohio, November 25-28, 1948 : 

“M’e urgr (longi’css to adopt a uniform code of justice for all  the  armed forces 
so 1iber:ilizcd iis to adhere to the fundamental principles of American civilian 
, j w t  iw. 

( ( I )  :ilipointment of inilitiiry courts and review of their decisions by a legal 

( h )  provision of trwinedr legal personnel as defense coupsel and to rule 

( c )  tliti i’ight of a1)priiI to a civilian court or board from sentences for non- 

The couimittce will notr thiit the pending bill does not conipletely fulfill the  
I)i’c’r,r.cliiisitc.s oiitlinetl in the ahove resolution. JVe endorse this bill because it 
i i i w t s  sqiiiirrly two o f  t he  three essentials in the judginent of the membership of 
.\V(!, As to tht’ other, the proposed code 1)artiillly fulfills our requirements, and 
i t  I)iwvi(lrs siiftic,icmt safegwirds ngainst suhvversion of military justive to any 
inilivi(1ii:ii miiiwniiig authority’s concept of the command function to enable us  to 
iiwvpt t l ic i  p i~)pcisc~l  code. 

Kcit oiily tlot>s this hill snbstiinti:illy meet thc specific requiremmts outlined in 
thtx AV(’ conveiitioii rtwiliitio1i, lint it inc.oi’l)ciI’iitrs 3 n1init)t.r of other reforms 
\ v h i c * l i  AV(’  !ins loiig sought antl which we have outlined in prcsentntions to com- 
i i i i t t t w  i i i  1)i’tvious Coiigwsses. 1n:isniurh as one of our niajor points in every 
1)i.evious prcw~nt:ilicin \r:is provision for fin:il review by a ciri1i:in court  or I)onrd, 
WCL n 1 ~ 1  vsliwi:illy gl(~:isod to note the provision for the Conrt of Military Ap~ienls,  
t l i r i v ,  jiitlgw of \vliic.li :ire to be :ippointed froiii civilian life. Among the ch:iiiges 
iii:i(lt> Iig t l w  IItiiisc. coniniitter which we pnrtic4ulnrly hope thxt the Stwnttb ( ~ m -  
n i i t t ~ ~  will wt:iin :ire the proriuioiis tliiit these t i . rer  judges shall he confirmed by 

Spcvificxlly, the code should require- 

tlt~ii:irtni(~iit indttpendrnt of conti‘ol and influence by commanders ; 

on qnrstions of I>iw; antl 

military offenscw.’’ 
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the Senate and that the reports of the Court of Military Appeals and the Judge 
Advocates General shall be transmitted to the Committees on Armed Services 
of the Senate and of the House of Representatives as well as  to the appropriate 
officers of the executive branch. 

I have heard some misgivings expressed with reference to the provisions set 
forth in article 25 (c )  (1) with reference to the service of enlisted persons on 
courts martial. The question arises from the clause “Unless eligible enlisted 
persons cannot be obtained on account of physical conditions or military 
exigencies.” 

The other provisions of this section leave little doubt that it is the intent of the 
Congress that, lvhen an accused enlisted person requests the presence of enlisted 
persons on the conrt martial trying him, enlisted persons shall be included on 
the rourt. Probn1)ly tlie saving clause which has led to misgivings should not be 
eliminated, but I hope that this committee, in its report, and memhers of this 
committee duping floor discussion of this bill, will make crystal clear the legisla- 
tive intent of the entire section, and specifically that this saving clause is intended 
for emergencies and other situations in which eligible enlisted persons absolutely 
cannot be obtained. 

We believe that the 
justice, and we trust 
Congress. 

proposed code is a long 
that it may be enacted 

step toward more perfect military 
during the present session of this 

Senator KFPAUCXR. The coirimittee will be glad to hear from you a t  
this time. You C R I ~  siinimarize your statement and stress any par- 
ticular matters you wish to, 1Ir. Clorety. 

hlr. CLORETY. The Aniericaii Vete.rans Coiltiitittee generally en- 
dorses the pencliiip bill, €€. R. 4080. I n  skiying that, I am describing 
really what we woiild Iiug, : i i 1 J  \ r e  endorse it primarily becanse we 
believe it is a long step toward more perfect military justice. We be- 
lieve it could be, and that is ought to be improved considerably. I n  
particular, under the most recent expression of our national organiza- 
tion, we specifically ask that the adoption of a uniform code of justice 
for all the armed forces includes specifically the appointment of mili- 
tary courts aiid a review of their decisions by a legal department 
independent of control and influence by commanders. 

We recognize tliat the other mfijor specific requirenients we had, as 
well as ninny of the other points in the existing system of military jus- 
tice which we felt ought to be corrected, are either corrected fully or 
et least much progress made in the existing bill. And, recognizing 
the resistance of the armed forces to the complete divorce of the ad- 
ministration of military justice from the comm:ud function, we are 
prepared to go along with this bill. 

We woultjl hope that tlie Congress iwuld see fit to adopt a system 
under which there would be a more coniplete separation of the com- 
mand function from the administration of military justice. We have 
had tlie advantage of opportunities to examine such suggestions as have 
been tidvancd here by Mr. Spiepelberg and by Mr. Farmer, and RB 
believe they have made ti case for  the practicability of such a separa- 
tion, and we w~oi i ld  certainly be niost happy to see this committee adopt 
amendments to the existing bill along those lines. But we will still 
support the bill, eveii i f  the committee does not see fit to adopt those 
s u  rgestions. 

henator Kis~~uven. Senator Saltonstall. 
Senator SAr,ToNsTImL. NO questions, 
Senator MORSE. How about this point in your resolution by the 

third national convention on page 2, the third point ( c )  : 

Will you disciiss tliat briefly? 
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Mr. CLORETY. There are two schools of thought there, a i d  that 
phraseology r*t.prestiiited soiiiething of ii compromise. There was a 
minority scliool of tliought which kxlieved thiit they should be able 
t o  appeal to tlie Fetleriil eoiirts. The other,  :iiid wh:it prerniled, in  
niy view, was tliut we iiretl something, similar t>o the judicial coiincil 
:is i f  is set u p  in  S. 857 ant1 where th1.G court of military appeals as 
c.oiistitutecl i i i  H. R. 4!80 ,  i i i  n l i i v l i  tlic Jridgvs of tha t  corirt ~ o u l d  be 
c i  i.iliaiis. 

Senator MORSE. Give iiie an exilniplt. 01' two of the t<ype of offense 
iind tlie cii-cumstaiices uii(1cr wliivh vou would permit that  appeal. 

Mr. CLORETY. T o  a Federal court'? 
Senator MORSE. Under your regulation here to  a civilian court. 
Jlr. C I m x m .  The way tlint I interpret the resolution as it reads is 

t,hat the provision in H. R. 4080 for  a court of military appeals meets 
our present requisites. 

Senat.or MORSE. For a military appeal ! 
Jlr. CLORETY. Tlint is r ight ;  to  a court. of military appeals as it 

vould be constituted under the terms of H. R. 4080. 
Senator MORSE. Pi*ovicled that  me have that  court made up of 

civilians? 
Mr. CLORETY. That  is right. 
Senator MORSE. But  you do riot mean a direct appeal from the mili- 

tary courts to a civilian court, such as t>he Federal court? 
Mr. CLORETY. No; I do not mean that.  We  had some pro comments 

of tha t  view. 
Senator MORSE. It is not clear in that  resolution, and tha t  was why 

I was in doubt as to  what you meant. 
Mi.. CLOI~TY.  That  phraseology represents something of a com- 

proniise ; and, like most compromises, i t  came out not too clear and it 
needs ii,terI)r"tatiori, but what the majority definitely and strongly 
wanted, :111(1 wli;it, was \iltiniatelg tlie uiinnimous judgment of the 
convention, wis some provision for a judicial council or court of 
military review. 

Sriiator KE:FAUVI.:K. 'l'lituik you very niuch, Mr. Clorety. This state- 
ment will be printed in the record preceding your oral statement. 

Mr. CLORETY. Tliaiik you, Mr. Chairman. 
Semitor KRFAUVER. I thank you, sir. 
Colonel Oliver, will you come :wound itlid expose yourself. 

STATEMENT OF JOHN P. OLIVER, JUDGE ADVOCATE GENERAL 
RESERVE, LEGISLATIVE COUNSEL, RESERVE OFFICERS ASSOCIA- 
TION OF THE UNITED STATES 

Mr. O I ~ I T I ~ .  I iini Col. John  P. Oliver, Judge Advocate General, Re- 
+rve, legislat,iue cowisel, Reserve Officers hssociation of the United 
S t :it es . 

Senator K~rauvlric. You have a printed statement, Colonel ? 
MI*. 0 1 , i v ~ n .  .'Is to  my formal rerriarlrs, in view of the statement of 

the c1i:iii~m:iii of the committee, who wiLrlt,ed me to comment on both 
857 :inti 4OMJ, so fiir as riiy corrirnents on 857 are concerned, I will ask 
t o  h;ive rrry st:itenient made before the House committee introduced 
;it this r.ec*or.d :it. t)his point. with the appropriate correction, be- 
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cause I understand the language of 857 was identical with the originaI 
bill introduced in the House. 

Senator KEFAUVER. Will you revise and make any changes you 
wish in your statement before the House committee? 

Mr. OLIVER. Yes, sir. 
Senator KEFAUVER. And i t  will be inserted in the record a t  this 

Doint. 
(The docuineiit referred to follows :) 

STATEMENT OF Cor,. JOHN P. OLIVER, .JUDGE ADVOCATE GENERAL RESERVE, LEQIS- 

Colonel OLIVER. If I may introduce myself, I am Col. John P. Oliver, Judge 
Advocate General Reserve, legislative counsel of the Reserve Officers Association. 
I want to thank the members of this committee for extending to me the oppor- 
tunity of appearing before them today to testify on the subject to the proposed 
Military Justice Code, S. 857. At any time you wish to interrupt me for a 
question, i t  will be entirely agreeable to me. 

The Reserve Ol3cers Association requested permission to  appear before the 
Morgan committee at the time that  committee was drafting the present bill. We 
felt that if we had the opportunity to express our views at that time, much of 
the time of the Armed Services Committee of the House would be saved. 

Unfortunately, the Morgan committee did not see fit to accede to our request 
and we had no opportunity to present our views to them. 

As you gentlemen of the committee no doubt know, the Reserve Officers Asso- 
riation of the United States is a voluntary association, composed of Reserve 
Mcers  of the armed services with some 1,500 chapters located throughout the 
United States and overseas. 

The object of the Reserve OBcers Associntion. as stntc~l in its constitution, is 
to support a military p fur the Unitrtl Stilt*% that will provide adequate 
nation8.l security ant? to 

If it  will not appear imniodwt, and in  order that the committee may be advised 
a s  to my experience, mag I sag thiit  I nm a member of the bar of the State of 
California, the har of the District of Columhia, and the bar  of the Supreme Court 
of the Uriitetl States, :IS well :is viirious E’edrr:il district courts in the United 
States, haying practiwd law for the kist 24 yenrs. 

And I might say i n  that ronnt~ction that I s p n t  some 7 years a s  a deputy 
district attornrxy of Los Ang:r>lw and hntl the unfortunate experience of having 
Iiarixeil ;I nniiiher of  nwn. ..\lit1 I Iiavt! spent an  tqunl period of time a t  the other 
rntl of thtb ~ ~ i i i i s t ~ l  t:it)lti, \ v h t w  I hntl an orq)ortunity to, shall we say, pluck a 
few pans from the hiirnt~r. 

T c,ntrrr.tl nlwn :ictirt> duty i i i  JInrc,h of 1041 nnd from that date until September 
3!JJ:. scwc.tl in t h e  ca:Ip:it’ity of c~it?icsr i l  staff .jiitlgc’ ntivocatr or an assistant staff 
,jii(:p,~ ;itlvoc:itv f o r  units i r i  vtiryirig sizes from 211 Army post, R division, a service 
cornni!ind, :I corps, and an :iriiiy, 

I rriig!it say th:it i i i  tli:it c,oiirirc.tiori 1 worked not nti the higher rvvitw level as 

LATIVE COUNSXL OF THE RESERVE OFFICERS ASSOCIATION OF THE UNITED STATES 

t in the tlevelopment and execution thereof. 
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this 1uan should hare  been tried by general court rather than a determination of 
his guilt or innocence from the evidence. Then, after finding him guilty of 
offenses warranting severe punishment, only a minor sentence was imposed. It is 
not my intention, when a case is referred to a general court martial, that any 
sentence imposed be one which a special court martial might have given. I desire 
i n  the future that be kept in mind. 

______-__-__________-_----__--------  
Major General, U. S.  ArntU, Conman&in.g.  

The Reserve Officers Association of the United States has been on record by 
resolution passed a t  its national convention in Miami in 1947 as  favoring a 
reform in the administration of military justice and more recently a t  its national, 
convention in Denver in 1948, specifically recommending favorable consideration 
by Congress of H. R. 2675, heretofore referred to in this committee hearing as the 
Elston bill. 

I t  is perhaps well known also to thin committee that the Reserve Officers Asso- 
ciation was extremely iictive in its huyport of this bill-H. R. 2575-both during 
the proceedings in the House and in its passage in the Senate, as title 11, the 
Kein amrndment to the Selective Service Act. 

It is the opinion of the Reserve Officers Association that the military justice 
reform bill of the Eightieth Congress was a marked improvement over the system 
of military justice that had prevailed throughout World War I1 and that for 
the first time the liriiiiary consideration of command control had been met head- 
on by the Congress of the I:nitetl States. 

We are of the opinion still that the Elston bill is sound legislation and can see 
no reason why H. R. 2575, Eightieth Congress, including the provisions for a 
separate Judge Advocate Corps-that is plural-should not be applied equally 
to the Air Force and to the Navy. 

There may be certain minor changes desirable in the Elston bill in i ts  present 
€orm but in our opinioii these changes are of a minor nature and easily correctible. 

One of the chief differences in the proposed military justice code from the pro- 
visions of the Elston bill is the interjection of the civil review board. If this 
committee deeins such civil board of review desirable, it  is suggested that i t  
might be R much better procedure to provide for three atlditional judges of the 
Uriitetl States (’ourt 01’ .Ippt%ls for the District of C‘olumbia to meet the work load 
ant1 provide that appeals for military justice be then chnnneletl to our  civil Fed- 
eral conrts for corisidrrntion : I S  appeals from the distrirt and other courts of the 
United States. 

I t  does not 
:ii)~iwir to us (1rsir;iI)le tci ciwtte : i n  :itltlitioiiiil sgeci:il civilinii cvurt operntinq 
utiilt’i. tlie thuinb of the St>t<retiirj- of Defriist. wliicali woiiltl coiisir‘.er only one type 
of (‘ase. 

u’e ftv.1 thnt the souiid legail knowleil~r ;ciirl tiit. hvoad experience of our civil 
a1qwll:itv jiidprs will Iiriiic to the atlmiiiisti,:itii)ii of niilit:try jiistice a breath of 
fwsh air :it tlic. to13 tliat would be extremely desirable. 

Uiifort~iiiritely. expri’ieiice liiis iiitlic:ite.tl that 311 too often such special Iioartls 
Ii:tvt> I)t>(*i)nie ilolitic.:il footli:~lls iIIItl  w1it.w the triiure of oflice is not fiwcl. where 
the :itlvicsr : i r i t l  conac,nt of the Seii:itr is iiot rt~cluired f o r  appointment, special 
1)riviIew is extended to some and tlenietl t o  others. Surely all of the functions 
of this rivilian boai’d c ~ ~ u l t i  lit, perfuriiird much iiiore :ideqiiiitely by the civilian 

To sniiiiii:ii.izc my 1wn:lrlis np to this poiiit, it is the opinion of the Reeerve 
Officsf,i,s Associ:ition, as I previously stnttvl. that we shoiiltl broaden the provisions 
of thcs pr twnt  IClston Iiill with ininor :imt~niliurnts :ind including the Judge Stlvo- 
c::te C‘iiis])s for r:ic.h of the tlii.ee srrvices. 

H o ~ v t w ~ ,  knowing the serious study that your committee is going to make of 
tlir 1)reseiit hill,  S. S>7. may I take the liherty a t  this time to comment specifically 
0 1 1  some of the pi’orisioiis of that bill tts it appears in the present form. 

Ir i  article 1, subpariigrtiph ( G ) ,  piige 3, ”officrr” hns been defined to refer to a 
c’omnlisrioiietl ofticer including R comniissioned warrant officer, but we do And 
that he is referred to in article ST, ( I ) ) ,  pnge 22, line 9. We feel that this definition 
should be hmitlened to include the title “warrant officer.” 

In article 1, pnge 4. section (13)  ant1 (14) defines “law specialist” and “legal 
officcr” hut f:iils to Stittr that these offiwrs shonld be qwlified as lawyers. This 
iirticltl also fails to tlrfine the qualifications of a jutlge advocate. We feel that  
thrw deHnitions should be broadened to set forth equal qualifictitions for these 
nffirers H S  defined for law officer as contained in article 26. 

Sncll i i i i  appeal to be peimiittecl I ) I I  I ~ o t l i  tile‘ l a w  i i ~ ~ t l  the f;ic.ts. 

1i.y of our court of apphnls. 
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Article 2. l) i~ge 4 :  We feel that  the attempt til bio;idvn the I ~ s r  for jurisdictiolk 
of military courts is  definitely unscluritl antl feel t ha t  the converse should be true. 
Thf. classes of iwi'soils sul).jcwt to military 1;iw shonltl bt: friither circuinscribed. 

Tlie incwxse of court-niartiiil jiirisdic.tion is the qieiiing of tlie (loor tcj a tnili- 
lary dictatorship. With nll due regirt1 aiid resptvt to the niany fine officers in 
the Judge Advoc~:ite General's DeIiartment and there are ninny line lawyers there 
~ v h o m  I ailmire and respect iuii(1 like to consider my fi~iwids, 1 am concerned with 
two c:ises re1)ortrd recently in the public pres$ :IS heing a n  illustration of the 
tlaiiyer of tnriiiiig too m:iiiy c1:issr.s of yeople over to the niilitaiy for trial. 

The first has  to do with a ciise tried iri the military court in Europe where i t  
was reported that  the name of t h r  accused was chaigetl with having committed, 
the nanies of the members of the court. the identity of the witnesses, the sentence 
imlmsetl, antl whether or not the accwed hac1 t ) P e n  executed. None of the public 
was admitted t o  the tr ial  gind ;!I1 tha t  ivtiy, known wis tli;it thew WIS :i tri:il going 
on. Such s t a r  chamber sessions a re  rr1)upr~aiit to all our conc.epts of thc' :i(lniiii- 
istrntion of justice. 

The nest  case to which I woultl like to refer is the so-called Malmedy massacre 
('iise. This case is not an abstraction to me as my division was figliting in that  
general location a t  the time this crime \vas committed. 

Regardless of my personal fetllings toward the perpetration of murder, I a n  
t qu:iIly outraged a t  the reported action of the board of review on that  case a s  
reported in the newspapers. According to this report, brutality and trickery 
i m s  employed to obtain confessions upon which the  convictions were had. 

Hecognizing this brutality and trickery, the board still approved the sentence, 
sitying such brut:ilitF and trivkery was necessary because i t  was a hard case to  
I:renk. Such an excuse might be used by a Nazi court or by the Spanisli Inquisi- 
tion on the ground that  the end justifies the means. However, it is not consistent 
with the American sense of justice. 

Particular attention is invited to the words in  subparagraph (1) for  training 
in describing officers subject to the code. This might easily include college or 
high school students of the ROTC in summer training camps. Obviously these 
young men should not be subject to the articles of this code. 

Attention is also invited to subparagraph ( 3 ) ,  Reserve persontiel who a re  
voluntarily on inactive duty training authorized by writ ten orders. Under the 
provisions of this subparagraph, Reserve personnel studying a correspoiideuce 
course from which they could receive points toward retirement u n d w  mritteii 
orders woultl be subject to these articles of this code. The esplunation of the 
Morgan conimittee is that  this is intended to cover officers mho a re  performing 
week end and flight training. 

However, our  t .:ierience with the administration of military justice leads us 
to believe tha t  Illis jurisdiction under certain circumstances might well be 
stretched to the ultimate referred to above. 

Furthermore, we do not believe i t  is sound in theory chat civilians who engage 
in a 2-hour troop school one evening per month should be subject to the articles 
of this code, particularly when i t  is provided in article 3 ( a ) ,  page 6, that  Reserve 
Iiersonnel, while in a s ta tus  which they a r e  subject to this cork, ch:irged with 
having committed any offense ;igainat the (*ode may be placed on active-duty 
status for disciplinary action without their  consent for  such period of time :is 
niay he necessary to dispose of such proceedings. 

l'he practical effect of this would be to subject any member of the Reserve to 
be unceremoniously plucked from his civilian pursuits and  placed on active duty 
without his consent in t ime of peace for an  indefinite lieriod at any time withiu 
the s ta tute  of limitations. 

Imagine, if you will, what  well might happen to the practice of a physician or  
surgeon, or  a busy lawyer, or a n  insurance agent, or an  automobile mechanic, or 
a small  storekeeper, if the power is placed in  the hands of tlie armed services to 
take him from his peacetime pursuit  a t  their will or whim. So f a r  as Reserve8 
(in extentled active duty are concerned, they should be subject to the articles the 
same as the other members of the armed services. 

And may I say in tha t  connection that  I cannot urge this point too vigorously, 
bricause if there is  one thing that  is going tn strikp at the  hen]-t of t l icx R w r i ~ e  
program on inactive status,  it is  to put  those officers and enlisted men under the 
mili t a ry  court-martial jurisdiction. 

Unfortunately, I found i t  necessary from time to t ime to  differ in opiiiion from 
some members of the Regular service ; and, from a purely personal point of view, 
I ran think of no more effective way to shut  my mouth than to  leave this prori- 
sion in the bill. 
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Soiv, whether tha t  is desirable or not, I am not prepared to argue. 
We ;ire also of the opinion that retired personnel referred to in subparagraph 

(4) having no active duty to perform and with but slight contact with the military 
should not be subject to this code. 

\Ye are further of the opinion that Reserve personnel retired, subparagraph ( 5 ) ,  
wiio might inadvertently, while seeking medical treatment hy the Veterans’ Ad- 
ininistration, find themselves in a military hospital should also not be subject 
tn  this code. 

Liliewise. in subparagraph (11) we are of the opinion that  civilians who are  
only iiiitler the supervision of the armed forces without the continental limits 
o f  the United States should not be subject to this code. Who knows to what 
stivtc’hes of the imagination the wording “supervision” might reach? 

-‘,ii(l. :ig:iin in subparagraph (12) we do not believe that the maintenance of 
tlisc~ipline in the military service requires that  all persons xi thin an area leased 
by tlie United States. which is under control of the Secretary of a Department and 
wliicl: is n-ithoiit the continental limits of the United States should be subject to 
i(’ 3lilit:lry .lnstic,e Code. Render unto Caesar the things that  are  Caesar’s- 
J.c%e--li:it ~ i r i w r v e  t i le civilians from military courts. 

TI I  ;irtic,le 4 ( a )  ive do not deem i t  advisable that a n  oflicer who has been sum- 
niiirily dismissed should be forced to waive auy of his rights in order that he may 
ctlit:iiii jiistic’e. This coiirnient specifically refers to line 7, page 7 :  

“Hi1 sIi:ili lie held to hare  waived the right to plead any statute of limitntions 
applicuble to any offense with which he is charged.” 

S[ierific*ally, f i t r thc~  or1 ibis s:iiiie section, me think the provisions for the substi- 
tiitioii {If :I form of discharge authorized for administrative issuance should have 

i n ?  clause which would permit an officer to retain such rights to retirement 
:I$ lie iirny h:ive had prior to the arbitrary dismissal. The form of discharge also 
should be changed from “adiiiinistrntire discharge” to houorable discharge. 

Tliese coninicnts apply erjiially to subparagraphs ( b ) ,  ( c ) ,  and ( d )  of article 4. 
In :irtivle 0. sitbparagraph ( a ) .  the assignment for duty of $111 judge advocates. 

and so forth, is siihject to the approval of the Jntlge Adrocvtte Genernl of the 
nrineil force of \rhich they are memhers. 

Tliis is tlonc> a;j1i:irtmtly ant1 I)i’opcrly for thp piirlmc’ of removing the iidmin- 
istixtiiiri of jiistirt. from tht> coniniand influciice. Howereis, tliere is still a fatal 
d r fwt  in that it does not appear that tlw ef5ciency reports or fitness reports of 
these jiidge advocates are also reqiiiwl to be made I)g the nest superior judge 
iidvocate in place of the connnanriing officer iinder whom they serve. 

The cxpt’rience of World War I1 leads us to belieye that one of the most effective 
1vn.rs of inaintaining romniand control is through adverse efficiency or fitness re- 
poi’ts by the coininantling oflicw iinder whoin the st:iff jutlge atlrocate derred. 
Many :in othrrwise ronipctent staff judge atlvocaate stultitit>tl his conscience 
and prostituted his professiqn in the interest of obtaining promotion. 

If the Pfficiency reports and fitness reports ant1 promotions, even temporary 
iimmotions, are  placed in the hands of the Judge <idvocate Corps, this teinpta- 
tion will be remored. 

.,Is to subparagraph ( e )  of article 6. line 8, it i s  suggested that the words 
“trial jutlge nilrocate” or “trial counst’l” be inserted follon-ing the words “shall 
Piibseqneiitly act as a” and before the words “staff judge advocate or legal officer.” 

In article 7,  suliparapraph ( b ) ,  line 16. page 9, we bt>lieve that the words 
“gi*nnnds for” shoiild be inserted between the words “may do so upnn reasonable” 
and the words “belief that  an offense had been committed.” because a reasonable 
belief should be based upon reasonable grounds. 

In article 9. suhparngrnph ( e ) ,  line 23, we feel that  it would he better English 
to transpose the word “only” from the end of that line to the end of line 24, so 
that the sentence would read “.in off ire^^. :I wrirrrint officer. or :I civilian subject 
to this code ma.\‘ htl ordered into arrest or confinenient 1iy a comrnanding ofleer 
to m71iosc~ :iuthority he is siibject only by an order” and so forth. 

In article 10, palres 11, line 17. we believe that the wort1 “offense” should be 
suhstitiited in that line for the word “wrong” became a man might commit a 
wrong withont having committed an offense. 

In ilrticlP 12, linr 8, \rt’ are niitlt~cided as to the meaning of the words “iniine- 
diate association” and lielicvcJ that niemhi~rs of the armed forces of the United 
States placed in confinement should be entirely removed from having to associate 
with enemy prisoners or any other foreign nationals. 

We think an additional provision should he added to thi? article requiring 
segregation of seses where the parties are  unmarried. And further, that all 
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citizens of tlie United States, i n  addition to members of the armed forces, should 
be extended similar consideration. 

Under art icle 15, page 13, we believe that  tlie unlimited power of commanding 
officers to impose nonjudicial punistiinent should be circuniscribed rather  than 
broadened and we believe further t ha t  no nonjudicial punishment should be im- 
posed without the alternative right to tr ial  by court mart ia l  and that  such alter- 
native right should be granted by legislation rather  t han  by the grace of the 
head of a department or other subordinate o%cer. Tha t  is in the case of company 
punishment. 

We  fiirther helieve thnt the withholding of privileges for two consecutive weeks 
is  excessire. We fur ther  believe tha t  the forfeiture of one-half of his pay per 
month fur ii period of 3 months is excessive as well as extra duties for a period 
of two consecutive weeks. 

The viciousness of this system is fur ther  revealed i i i i  liiige 14, subparngraph 
( 2 )  ( e )  ( f ) ,  which permits confinement for a period not to vscet’d seven consecu- 
t ive days, or confinement on bread and water or diminislietl rtitions for a period 
not to exceed five consecutive days. 

I ani apprehensive of the results of such unbridled power in  the liantls of a 
martinet. There is nothing iii article 15 tha t  prohibits tlie constant and con- 
tinuous and repeated imposition of this punishment, without interruption, upon 
any individual. 

In other words, he could repeatedly get seven coiisecntive days for a n  indefinite 
period a t  tlie whim of the coiniiiander, and there a re  couimaiiclers t ha t  would 
do it. 
JVe : i w  fur ther  opliosetl to  article 13. sii l) l) i ir~igi,~iI)l i  ( c )  , 1):ige 15. n-hi(-li permits 

a n  ufi(.er for iiiiiior offrii (3s. t n  iinposr suc,li l)itnisliili(liit i~utliorized to he 
imposed by eomirii~ritlirig of ( ‘ c w  iis 1)eriiiittetl b y  the Srvretiiiy of tlir Depart- 
ment. This ntibt-itlleil opli rtiinity to  impose piiiiisliiiieiit without the right 
t o  tleinarid a trial is 1)rern:iiit witli possible ;iliuses. 

So far  as article 17 is cmc,eriirtl. \ve kwlirve that  i t  is I)asicallj, uiisound. 
The history of tlie sqnnhbltv Iietwcwi tlie :iriiietl arrv icw tlui 

in \vliicli iinific;itiiiii lixs I i c ~ i i  nttt,iiilited \voul t l  iiiirke the i i l  
appriiach of a conrt niiiistial cwii1)oseil o f  cifiictw of (iiie servic:e t 
another service extremely tliiuhtfnl. 

The interservice fencling is  a sad coniiiientnry npon 0111’ coiiibinetl oper;itions 
in the past war, :is wit1eticci(l l)y the fiiiuous Siiiitli versus Smith, Richardson 
versus Smith. Kiinitx vri’siis Ric,liiirdsoii cases of tlie I’iicitic the.;iter. 

Article 15, page 17. w a i n  arouses O U ~  concern where it is set forth tha t  courts 
may impose ariy p u n i ~ h i i i ~ i i t  “not f‘nrt)i(ltlen by tlie c*otlr.“ I t  is a primary 
rule in the :itlniiriistration of justice that  a illan who coiiiiiiits ;in offense should 
know in atlvauce tlie l~iitiishiiient lit. is likely t o  iweivu iiiid the leg;11 att i tude 
here of permitting any punishineiit not forbidden. witli the forbitlilen gunish- 
merits liniitetl only 1 ) ~  article 55 of the cotltl will :ig:iiii 1wriiiit uiihritlled abuse. 

I n  :irtii.iP 23, p:ipe 20, it is suggestetl an :itltlitioiial Imnvision be added 
to ptArinit :I superior coiiini:iiider i i i  the exc of liis tlisci~~ticiii to rtlserve special 
court-martial jurisdit+ion for, I i i i i is t t l f  ns  iiiwviileil / I \  the ftirinclr Articles of War. 

And that  is  so in  the (raw of one coiiiniantl, if ho \v:ints to rwerve sl)ecial court- 
martial  ,jurisdiction, you  have a uniforniity of Iiunishiiit.iit mitliiti t h a t  one 
command. 

As to article 25, page 22, suhparagrapli ( e ) ,  line 19 to tlie end of t he  page, 
xve believf. t ha t  this pi’ovision shoiiltl he ivnri t ten in nriler to clarify i ts  mean- 
ing. The u.ortls on litie 19 “prior to the cori\’eiiing of snch court” (lo not indi- 
catci whether it is the intent of the law that  this request should be made prior 
to the first time a cnnrt niifht mnveiic in  so ti it^ (JthPY ( W P  or wliether i t  means 
prior to the convening of t he  court of the case in which the enlisted man is the 
accused. 

The additional 1:ingtiage heginning in line 21, “af ter  such a request no enlisted 
person shall he tried t)y a general or special court martial.” and SO forth, does 
not indivnte whether tlie woid enlisted i i i i i n  rrfrrs to  the special riilistetl inan 
then on trial  or whether it rrf tw to 311 eiilistetl liersotiiiel \vho  might t1it.n be 
tr ied by the same court  in t h a t  or some other case. 

As to article 26, page 23, it is suggested that  this article be amended to fur ther  
provide t h a t  law members shall he designated hy the Judge Advocate General 
rather than permit a commanding officer to cahnnse such law m ~ m b e r s  as might 
be amenahle to his wishes. 

It fur ther  shoultl he specifically provided in this section, as i t  does not appear 
elsewhere in the  code, that  no courts martial  shall proceed with the taking of 
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testimony or vvid(>nc.e, a s  pi*ovitletl in  the Elstnn bill, i n  the absence of a law 
officer. 

As to article 26 ( b ) ,  tve are of the opinion that the law officer should be permit- 
ted to retire with the other members of the conrt for the puypose of voting 
on the findings and sentence. 

Our views might be otherwise if the law officer mere extended all of the rights, 
dnties ant1 reslmnsibilities of the Federal judge but where he is  permitted to rule 
only on interlocutory questions and instruct on the presumption of innocence and 
the doctrine of recisonable doubt, and so forth, as  set forth in article BO ( c ) ,  
gages 43 and 44, we feel that the services of this valuable officer will be wasted. 

Article 27, subparaFraph ( a ) ,  page 24, line 22,  and again on line 24, reading 
as follolvs: 

“No person who has acted for the prosecution shall act subsequently in the same 
case for the defense. nor shall an3- person who has acted for the defense act 
snbsequently in the same case for the prosecution.” 

The meaning of the word “acted” is  indefinite in our mind and might easily be 
constriled that a person who had been R witness or perhaps even remotedly 
connected with thr1 case might have “acted.” 

Again in article 27, sribparagraph ( b )  (l), page 25, the term “judge advocate 
of the Army or the Air Force,” or a “law specialist of the Navy or Coast Guard” 
is indefinite. \Ye are concerned as to whether or not these officers shall be 
members of the Judge Advocate Corps of the Arniy or Air  Foi.ce, or may they 
merely be officei’s designated as such by the conimanding officer for the time 
being. We feel that the law should specifically designate these officers as  mem- 
bers of the Judge Advocate Corps in each of the three services. 

As to article 29, snbparagraph ( a ) ,  page 26, we feel that this article should 
specifically state that the law member shall not be excused and in those cases 
where nnable to attend by reason of physical disability or other cause that  no 
proceedings may be had i n  his absence. 

As to article 30, subparagraph ( d ) ,  page 28, we feel that the term “any unlawful 
inducement” should be defined. We can find nothing in the proposed military 
justice code that would indicate what may or may not compose unlawful induce- 
ment. We believe that the present article of war 24 presently used by the Army 
and Air Force should be inserted in place of subparagraph ( a ) .  

As to article 32, subparagraph ( d ) ,  page 30, we find one of the most unusual 
provisions contained in the entire proposed hlilitai‘y Justice Code. After having 
recited in soiiie detail the steps that shall be taken to provide a fair and impartial 
investigation prior to trial, this article ends up with a statement i’n substance 
that the failure to follow the provisions thereof will not make any difference. 

The explanation given by the Morgan committee in this connection is most 
enlightening where they say : 

“Subdivision ( d )  is  added to prevent this article from being construed as 
jnrisclictional in a habeas corpus proceeding. Failure to conduct an investigation 
required hy this article would be grounds for reversal by a reviewing authority 
under the code and an intentional failure to do so would be a n  offense under 
article 98. What nonsense.” 

If a free and iiupartial investigation is iiccrss:iry in thrl administixtion of niili- 
t,ary justice, why should it be jiii.isclictionii1 and why the (wnwrn of the Morgan 
committee over whether or not a writ of hadbeas corpus would lie. This sub- 
section would seen1 that we can talk nut of both sides of our month. 

As to article of war 3:, on page 31, the provision that in time of peace no person 
shall, ugainst his objection, br. hronght to trial hefore :I general court martial 
within a period of 5 days should be broadened to include in time of war. 

I t  is impossible to conceive of i i  circuinstance where the delay of 5 days in a 
trial would prejudice any military operation. We have the recent case of 
Rhapiro before the court of claims whew the :iwusetl was brought to trial 1% 
hours after having been served \vith the c*hai.ges, with the court locatrd 3fi miles 
away from where the accused was a t  the time. 

This artklr? is also inconsistent with article 40, page 34, which provides in sub- 
stance that R court niartial may, for reasonable rnnse, grant a continuance to 
ahy party for such tinie and as often as niay :illpear t o  be just. In this latter 
article, there is no limitation as  to peace or war and there should be no limita- 
tion itl article 35. 

As to article 36, subparagraph ( a ) ,  page 32, we believe that the modes of proof 
should be included as  a part of this code and not left to the discretion of the Swre- 
tary concerned. Modes of proof are as much a part of the administration of 
justice as are  the articles that denounce offenses. 
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As to article 37, page 32, in ari attempt to closr the front door against unlaw- 
fully influencing the court, this bill leaves the biick door opeu. I t  is our opinion 
that in line 14, following the words “commanding officer,” the additional words 
“nor anyone” should be added. 

This article in its present form miglit easily be circuinveuted by having the 
commanding officer tell his chief of staff or wine other person to carry his 
remarks to the court and thus avoid a violtition of the article. In other words, 
we feel that the attempts to unlawfully influence the action of the court should 
be prohibited to all and not merely liniited to commanding officers. 

Article 41 ( b ) ,  page 35, limits the preemptory challenges, oue to the accused and 
one to the trill1 counsel. Thus, 
if three ucccsed were tried for a joint offense. they would liavr but one pre- 
emptory challenge between them that must be jointly esrrcisrtl. Each accused 
should have a preemptory challeiige. 

This article siiould be corrected to provide that jeopardy 
attaches when the court is sworn. 3Iany ciises :ire kiiowii \vIiere an accused has 
been on trial for his life before a court iriartitil for the Silllit) offense merely 
because the review was not completed. 

As to article BO, subl)aragriiyh ( a ) ,  page 42, we are unable to follow the 
provision that permits the atlinissibility of recwrds of wurts  of inquiry and the 
sworn testimony taken before court of inquiry to any case not capital and not 
extending to the disuissal of an officer. 

We are  unable to understiuid why such testiiiioiiy might be admiasible where 
the sentence imposed by the court might be lii’e iniprisorinient or the case of the 
enlisted man could he a dishonorable dischwge. 

w e  cannot feel that the yrotwtion of i i i i  officer’s coiiiinissiori sliciild be con- 
sidered greater than the protection of :in eiilistetl miiii against a dishonorable 
discharge or any confiricweiit in  a 1)eniteiiti;iry up to the period of life. 

Furthermore, this section would permit the introduction of evidence taken by 
a court of inquiry even though the court of inquiry did not pertain to the subject 
matter which the trial might be had by a court martial. Or, thiit the investiga- 
tion by the court of inquiry might be of a person other than the accused. 

AS to article 51 ( b ) ,  page 43, lieginning on line 1s through 22, we do not under- 
stand the nienning of this provision. I t  is heretofore provided that certxiu 
rulings by the law member shall be final, 

I t  is further provided that the law member may reverse hiiuself. Therefore 
the final ruling is not a final ruling. What is meant by the words “if any mem- 
ber objects thereto”? We do not know and recommend that this provision be 
stricken. 

As to article 52, subparagraph (e ) ,  page 46, the inconsistency of the provisions 
for tie vote is unusual. In  one instance they are for the accused: in another 
instance they are  against the accused; and in a third instance they are again for 
the accused. 

We feel that under the doctrine of reasonable doubt and the presumption of 
innocence, all the votes should be in favor of the accused. 

As to article 52, subparagraph ( a )  ( 2 ) ,  page 44, we believe that in those 
cases such as the mandatory penalty of death or life imprisonment that such 
conviction should likewise be unanimous and in any case where the sentence is 
life imprisonment or confinement in excess of 10 years that the conviction like- 
wise should require the concurrence of three-fourths of the members of the court, 
as  does the imposition of a sentence. 

As fa r  as  article of war 50, page 47, is concrrnetl, this provision is extremely 
salutary. However, the experience in World War I1 indicates that in some juris- 
dictions where the coninianding general was dissatisfied with the limitations of 
punishment imposed by the President, the practice was adopted of adding :in 
additional charge of 4. w. 0. 1. for possibly 15 niinntes so that the sentence could 
be in the discretion of the commanding general. 

I am not prepared to oder the draft of an amendment to this section to cover 
such a situation but I feel that this Armed Services Coinillittee i l l  its reports 
should perhaps suggest their disapproval of such shystering practices. 

Article 59, subparagraph ( a ) ,  page 40. The previous provision of article of 
war 37 provided that the finding and sentence, and so forth, should not be d isap  
proved unless the error materially affects a substantial right of the accused. Io. 
this present subparagraph, this term ‘‘materially affects” the substantial rights 
of the accused. We feel that the use of this new term would deprive an accused 
of any right of appeal he might have based on errors committed by the court and 
feel that the former terminology of “materially affects” should be adequate to 
protect the Government. 

The word accused is both singular and plural. 

Article 44, page 3 i .  
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As to article 63, subparagraph ( b ) ,  page 51, we are concerned with the  implied 

permission granted herein for a court  on rehearing to  t ry  an accused on another 
and  different charge than  the  one tried in the  first instance. 

\Ye feel t ha t  if the  offense was not  considered on i t s  merits in the  original 
proceedin!gs tha t  separate and  other proceedings should be had ra ther  than  attempt 
to take another bite a t  the accused at rehearing. 

Article of war 66, subparagraph (e ) ,  page ~ : 3 ,  as has  been stated by many of 
the  other witnesses, we do not feel it  sonnd judicittl procedure to permit t he  
Judge Advocate General n~ho is displeased with a n  opinion by one board of re- 
view, to re f r r  the case back o r  to another 1io;ird of review. Surely 110 board of 
review can ac t  honestly and  iiidependeiitly under such supervision aiid restriction. 

Article of war 67, page 34. M y  comiuciits oii this provision have been made in  
the  early pa r t  of mx statement,  brit in the event this comiriittee feels t ha t  such a 
.Juciiciol Couucil is desirable, I fail to  st'e iri sulqiaragraph ( b )  (1)  wliere cases 
tha t  "affects a general or flag officer" :ire of eyual im1)ortance with a sentence of 
t1r;ith of : i r i  rrllisted ~ i i : i i i  which woirltl yii.rl siieli ::cJneral or flag officer cases spe- 
ciiil prioritx to go to this Judicial Council. 

Ant1 again in suk)p:ir;igriipli ( c ) ,  we (lo not feel tha t  30 days is  sufficient t ime 
in  which to perfect a n  appeal to the  Judicial Council. The  experience during t h e  
wiir in overseas statioiis would indicate tha t  no enlisted man could possibly pre- 
serve his rights under such time liniitatio!is aritl it  is  suggrstetl tha t  this period 
be est(mtIet1 a t  l e m t  to 1 year.  

111 nil cases, heariiigs should be hntl by tlie Judicial Council as a mat te r  of 
right to  the  accused and  not a t  t he  discretion of t he  Judicial Council, as pro- 
vided in subpai';igra~ilis ( c )  and  ( ( 1 ) .  

A s  to sub~):iriipriiyh ( d ) ,  i t  is  our opinion that the  Judicial Couiicil shoulu 
inquirt. iiito ail uf the  Iiierits of the case aiid not limit itself merely to  issues 
raised by the  accused who might or  iiiiylit not be improperly or ineptly repre- 
~ e i i t r t l  by counsel. 

As to :irtic*Ir of war  71. subparagraph ( b )  1i;ige lines 21 through 28, we 
helit>ve tli;it :I provisioii l iei~init t i i~g ;iii-officrr to  Ire reduced to enlisted grade is 

wgiiixe tha t  sricli :I provisioii was contuinrd iii the Elstun bill 
nre of the view tha t  such ~iun!stimellt, particu!:u.ly in the  case 

of i i i i  o1:ict.r of iii:itrire ytwi's wit11 :I family, niiL'lit 1w f a r  grtlatt?r t h i i i i  : in outright 
tiiamias:il from the s e i ~ i c e .  

.is to ni.ticlt1 (if wi i r  7 2 ,  aribparagraiili I t i ) ,  ilage CiG. line 1.7, we believe tha t  
the ~ ~ ~ ~ o v i s i i i i i  for a hearilia prior to tlic v;i~:ntion of i i  susprii*iiiii of a sentence 
is s;ouiitl. Howt,\-er, i t  does iiot ap1ie:ir from this section how siich hearing shall  
lit. lieltl or kitfore whoiii, n o r  the ii:iturc of the ~ i ~ ~ i c t ~ e c l i r i , ~ ~ .  It tloea not 1ii'ovide 
wliether or  not t h r r e  shall be  a record mitde uf tlie proceedings or, if a record is 
~iliitle, mliot sliall be done with the  record. 

The  detightfiil indifl'ereiicc of this sectioii iiiti,igues 11s further by the use of the  
t p r n i  "lirob;itioiier" iii line 15. We cnii iintl no de!inition of this term in the  pro- 
yosrd R1ilit;iry Justice C'otlc iiur rnn we find i t  usrtl elsrwhere therein. 

Does this suggest tha t  the ;irme(l servicvs set ul) i i  probution sxstein similar 
to thu t  in ogei'ation in the  civil courts with tiir sri1)tvvisioii probation officers, 
records, a r i t l  so for th?  

As to artic,le 73, 1);ige til, \ve a r c  of t l : c b  i i ~ ~ i n i o i i  tha t  the limitntion of a new 
tri:il biisrd 0 1 1  grounds of Iitwly iliscovt~iwl evit1rnc.e 01' f raud  on the  court is  
entirely too narrow. We f'ec>i th:it ;I new trial  siic~iiltl b r  granted in any instance 
~ v l i r r ~ ~  the interrsts of justice will Ire wrvrd tliere1)y. 

We flirttier believe tha t  a saving clause siniil;ir to th:it 11ow cwntaiued in t h e  
art icle of \v:ii* .Ti3 of the Elrtori bill covrriiig cases tr ied during IYorld War I1 
pisopt>rly should be inc,iuded in the presrnt bill. 

. i s  to art icle 76, p;ige 63, we do riot Iielievr that  this Congress should make 
tinal and conclusive court-martial prcrcredinxs even though they may have gone 
thi~ougli the niiil. JVe do not belirvt, tliut by I t~ is ln t io i i  \ye c a n  or should deprive 
tlir Federal coiiits of the powrr to iict in : i ~ i p r ~ ~ ~ r r i a t e  ('iiscs by writs of habeas 
corpns or othei,wise ; i i i t l  as  Ii:is I)ec11i lwvinusly suggclstrd in oiir comments, we 
a r e  firmly of the  opinion tha t  the court of f i i i a l  review shoultl be the  United 
Rt:ites Court of Appc'als f(ir tlie Diutric-t n€ Columbia. Subject, of course, i n  
appropriate instances to the  action of the Supreme Court of the  United States. 

It is our 
opinion tha t  this article should b@ liiuited to oversens shipments or movements 
in to  comb:it. 

As to  a r t i r le  121, page 81, a s  presently draf ted ,  this art icle would permit a n  
d t o r n e y  who brought a n  action in replevin against  a 1 1  iiidividual to  be tr ied for 
1;irceny. 

\Ye r cco~n i i i~~ i i~ l  thnt this .section be clarified. 

Article S i ,  page ti9. line 19. tlie t twn "i!uty to  inove" is  too indefinite. 

Tha t  is under a charge of theft ,  I think. 
SOOAHO O--jO---W 
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training, mill :iutomatically come under the provisions of the military 
justice code. 

The chief danger there is, as indicated by Colonel Maas, that  a t  ally 
time within 3 years thereafter, a Reserve officer in his civilian capacity 
could be dragged by liis heels out of his house a t  night without a 
warrant, incarcerated in the nearest post. camp or station, and heid 
there for  an indefinite period of time until the armecl services miglxt 
get around to  disposing of his case. 

I am seriously coiiceriied with extending that privilege to those of 
us who in pencetime remain in our civilian status. 

I f  that  thing could be drafted in such a manner as to preserve a 
person's riglit to be in his lionie and be arrested only 011 \v:irrallt, and 
being taken before :i niagistrxte wlirre you conld inquire illto tlie 
sufficiency of tli? cliwges, perllap.  I ~roulc l  liiive no  o1)jection. but as 
i t  is nov written. I thirilr that 11 very, very serious d;tliger exists to x 
nian or :L \roni:in i n  their civilian status. 

I would like to  concur with Colonel J h s  also on his coiiii~lents 011 
four. five : t i i d  six on page 5 ,  which oover r e t i i d  personnel. Rep1l:ir 
coniponeiits or retiiwl peiwiinel or ICewve coniponents receiving Iios- 
pitaliziitioii i i i i d  nieiiibers of tlie fleet reserve ani1 fleet iiiarinr. 
In that cwiiiiectioii I w.oiiltl also like to  coiiinieiit on item 11 oil page 

5. whicli covers the jurisdiction over civiliuns. aiid iteni 12 011 page 5.  
which continues over through line 5 on page 6. 

Very recently we have sren the unfortunate situation. witliout going 
into tlie nierits of the case. of this niiin by the name of Best. who 
i3etiiriie.d hei-e froni the European tliexter, was arrested by members of 
the CIT ti\ 1 :ti11 inforined, i n  liis own lionie. in  tlie nighttime and 
thereafter \vas takrn orit of his lioiiie without ti w:irr:uitq and taken 
to the fort ileal-by or post iwurby. and sulmyueiitly transferred over- 
seas. 

Now-. of course, it could be explained tliat after all Best was guilty, 
; i i i t l  so lie slioiil(1 litire been taken bark. but we know froiii our expel-1- 
eiice i i i  civil l i f e  that i i i i i i iy  tiiiiec a nian niay be charged with an 
otfeiise. :~nc l  siibieqiieiitly fount1 to be innot-ent. W e  always know that 
there are caws of iriiit:ilwn identity. and in niy own ciise in particular. 
I ~ v o i ~ I ( l  be sei*ioiisly coticeriied that home1)otly riiiglit collie :iromd to 
illy plnce in tlie niglittiiiie. tliiiikiiig I was soniebody else. and I w0~1d  
end 111) in the Europetin t1ie:iter. a n d  if it  was poiiig to liappen to me, 
it coiild 1iapI)rii to anybody else. 

~ ~ l ~ a t o r -  s \ ~ ~ ~ N ~ T A I , L .  ~'olonel.  I IOV \roultl ~ o u  cliange th:lt lan- 
quage 7 Haye you sriggested that i n  youl* f 0 1 8 1 1 1 t I l  statelllellt ? 
11~. OLIVER. I 1l:ive 1iot s:ugye\te(I i i i i  aniendinent. I w l  lllerely 

i1iritil1g for t l i p  coniniittzr'\ ;ittention tile danger of estell(lillg tllis 
milit;Lry jlll*isdictiol\ to civi1i:Iiis. :ilitl :I< >IS I ani  concer11ec1. the 
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0 11 1 y :I m 11 11 (1 1 I I e 11 t -- 
Senator SAI;iv?wr.\I L. I ayiw with you if yon :ire on wtive duty- 

I visualize if you : i i ~  on in:ictive duty. thi5 code-it says here on the 
top of page 0. '-Subject to tliis cotie." Suppose you wre living at !iome 
on inactive cliity iii a civilian section. totally :i\rtiy from the inillttiry. 
and  yon coinniitted soiiie niilioi. offense on the streets; you littd a traffic 
:iccideiit or hit soniebody. there WIS wssault and battery. would yon 
assiiine that this code would :tpply to  you in that capacity 1 

My. ()LIVER. Sjeliat(w Haltonstall. :\re you referring to subparagraph 
:3 that starts on the bottom of page 4-- 
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Senator SALTONSTALL. That  is the one you called to  our attention. 
Mr. OLIVER. Yes, sir, but I had gone on from there to these other 

things, but  I will go back to  this. No, sir. as I see that  that  would 
apply only to offenses committed during that  period of time I was on 
active duty. But  supposing I had this unfortiinate experience that 
you have just described during that  period of time when I was on in- 
active duty. Then, any time within 3 years I could be dragged back to  
the Army and kq)t  around there until such time as they got around to 
trying me. 

Senator SALTOXSTALL. That  is what I said. Now. how would YOU 
change that ? What language would you suggest to cgange that  so (hat 
i t  would not apply? 

Mr. OLIVER. Well, the amendments I would suggest there would be 
to  strike it. 

Senator SALTONSTALL. Well, if you strike it entirely-now, I am 
speaking from ignorance-perhaps this is a very ignorant question- 
if you strike it entirely. then do you omit reserve personnel from all 
application of this act :1 

Mr. OLIVER. Well, while they are on inactive-duty status; yes sir. 
Senator SALTOSST.\LI,. Do you want to  go that  far? 
Mr. OLIVER. While thev are on inactive-duty status; yes, sir. I n  

other words. I think, :IS I sttlted in my formal statement, that  when 
the Reserve oficer 1s on active cliity he should he exactly subject to the 
Articles of War  the same as anyone else. But  when he is on inactive- 
duty status, I do not belie\e he should be subject to the ,\rticleG of 
War.  

Senator S.iLTolr;sr2iLL. I f  i t  is not out of lace, Bjr. Chairman, 1 

Mr. LARKIN. Would you care for me to  answer a t  this time. Mr. 

Senator KEFAUVER. Yes. 
Mr. LARKIN. That  was included, Senator Saltonstall, after con- 

sideration of present Army arid Xavy practice which differs widely. 
At  the present time, the A r m y  :wd the Air Force, as a matter of 

fact, have no statiitory provision which give? any court-martial juris- 
diction over Reserves while on inactive duty. 

The Navy, on the other hand. a t  the present time has statutory pro- 
vision which Five:< theni very broiid and wide jurisdiction over Re- 
serves on inactive duty in any number of situations, not only when they 
are on inactive-duty training, where they come :~nd  take week-end 
flying training, and things of tliat chai,acter, but ns far as the Savy 
c o i ~ ~ i x p e  is concerned iiow. they are iiiider the jui~ivliction of the 
-4rtjclei for the Government of the Kavy, even when they wear their 
uniform, when they take cori~espontlence coiirses, they meet, as Colonel 
Jliitis said, :ind pointed out tliis morning, co that we haye :I complete 
extreme practice i n  the tlifferent services. 

The committee therefore attempted to  reevaluate that whole sit- 
uation, and they decided on this provision which, :lCCoI'diJlg to the 
annotation and esplanation provided by the conimittee was intended 
to cover the Reserves on inactive duty, when they come in for train- 
iijg. however, an(l not  when they :&re ~riert~ly wearing tlieir iiniforni 
or taking a correspondence course or  any of the other incidental cir- 
c~iimstance~, and they may find themselves in, a i  now covered by the 
Navy. 

would like to ask Mr. Larkin why that  was inc ff uded. 

Chairman ? 
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Senator SALTONSTALL. I n  my interpretation in the case that  I put 

the hypothetical question, of a man coming out of his house and hav- 
ing an assault committed-committing an assault, or something, on B 
private street, and so on, would not under your interpretation come 
within this meaning of this act ? 

Mr. LARKIX. I f  I can add several facts to it, I may be able to  elab- 
orate what was the intended meaning of this. It was intended then 
to cover ersons on this inactive-duty training over the week ends, 

equipment, such as aircraft and ships, and things of that character, 
and not to cover the other incidentals, and to assure that  it was done 
on a voluntary basis, and to  assure these Reservists that  they would 
understand what they were doing, because they cannot be called in 
mandatorily in that fashion, these provisions were set forth that they 
be given written orders specifically calling them, which they volun- 
tarily accept, and which are set forth in such a v a y  that they become 
subject to the aritcles. 

I f  they do not desire to  do so, vhy ,  of course, they do not come in. 
They have this notice. 

Now, if a man comes in on that  kind of training, voluntarily coming 
in, having had the written orders and liavin been notified of his being 

thereafter, he may or may not, it may or  may not be possible to bring 
him back for  trial, depending on the provisions of article 3 (a) .  

Very briefly, you cannot bring him back for  trial rtfter this training 
period if his case can be tried in  the Federal courts. If i t  happens 
to be an offense, however, which is peculiarly military, and which the 
Federal courts have no jurisdiction over, and which is an offense which 
calls for more than 5 years’ enalty, then you could bring him back 

Senator SALTONSTALL. So that there is considerable merit to Colonel 
Oliver’s suggestion that the provision be stricken out. 

Mr. LARKIX. On the contrary, I would say Colonel Oliver’s fears, 
I think they are not borne out, or we do not feel and did not intend that 
this would cover the sitiiations that he coiitemplates, or Colonel Maas 
coil templated. 

It was a ver restrictive provision, and the House, to make sure it 

exactly the same idea, but it amounts to an extension of authority over 
reserves as fa r  as the Army is concerned, and a great dilution of au- 
thority as f a r  as the Navy is concerned. 

Senator SALTOXSTALL. Thank you. 
Senator KEFAUVER. While we are on that subject, Rlr. Larkin, why 

do you want retirecl personnel to  continue under the code of military 
just ice ? 

Mr. LARKIS. Well, retired ersonnel-the Article., of War and the 
Articles for  the Government o P the Navy have traditionally had retired 
personnel of a Regular component subject to the Articles of War and 
subject to the Articles for the Government of the Navy. That, I con- 
cede, is no reason why they should continue. 

However, they are. or they ,continue to be, when they are retired 
officers of the armed hervices, they are carried R S  such on the official 
registers. The3 are free to wear their uniforms; they continue to  

principal P y Reserves who come in and are using heavy expensive 

subject to the code, and he commits an o P ense while on that status 

thereafter, otherwise you cou f d not. 

was clearly un B erstood, added this additional language which set forth 
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maintain their titles, and the general idea, I believe, has been that  they 
are to be expected while receiving retired pay, to comport themselves 
in the same manner as they did when they were on active duty, because 
they still continue to be officers of the United States. 

I say i t  is a provision of long tradition, but in addition to that, it 
involves those specific considerations, that  they are and continue to be 
officers of the United States and are receiving retired pay. 

Now, CoIonel Maas suggested that the retired pay is compensation 
for  what they had-for the active service they had performed. There 
is a difference of opinion about that, I believe. I believe some construe 
the retired pay as a continued compensation in this retired state. They 
are  subject to recall a t  any time to  active duty, and so forth and so on. 

Senator KEFAUVER. Thank you very much, Mr. Larkin. 
Go ahead, Colonel Oliver. 
Mr. OLIVER. On the subject of this 5-year provision, we might as  

well take it up  a t  this time-the subject of this 5-year provision 
referred to  by Mr. Larkin, which is article 3 on page 6 :  

Subject to the provisions o f  article 13, tiny 11erson charged with having com- 
mitten a n  offense against thiq rotlr, purii hntile hj coriflneiiiriit of 3 years or 
more arid for which the persoii cannot be t i  ecl in t h r  corirtb of the United States 
or any S ta t e  or Territory thereof. or of the IHstrict of Columbin, while in a 
s t a tus  in which he was subject to this m l r ,  shall not lie r e l i e 1 4  from amen- 
ability to t r ia l  by courts martial  by rrnson of the termirintion of said status.  

I n  other wordb, I think, wit11 all tlue reypect to the comniittee, Lhat 
they failed to set up the safeguards there, because, as a practicing 
lawyer, I am sure that the chairman is aware that anybody can be 
charged with anything, m d  that there is ho particular virtue in the 
fact that i t  is limited to the fact that a person can be charged with an 
offense, and this leaves it in the position where a person serves his 
period of time in the arnietl services during the war, or else a t  any 
other time, and for 3 years thereafter; he is never sure wheii somebody 
is going to  come around and knock on the door and drag him out 
of his house and take him back to try him merely because he has been 
charged with an offense for 5 years. 

Suppose he is 
charged with an offense which can be punishable by 5 years imprison- 
ment, and after he is convicted they convict him of a lesser included 
offenes, which is only punishable by 1 year. 

Or supposing after he has been charged with an offense punishable 
by 5 years im risonment, after they get him back into military cus- 

they thereafter trv him on a lesser offense than the one they brought 
him back on ? Rut I say the most serions thing about 
that is that for a period of 3 years after a man leaves the service or 3 
years after that narticular night when he mas serving on inactive 
duty, he never knows at  what time of the day or night somebody 
out of the armed services is going to come around and drag him out of 
his house and put him in custody someplace or in confinement, with- 
out taking him before a magistrate, without swearing out a warrant; 
in other words, to go into his house to arrest him. There are none 
of the protections that we have in civil courts, and I think they should 
be reserved to the civilians within this law. 

$hose remarks are also directed to sections 11 on page 5 .  and 12 on 
page 5. and os I started to say, here we have the case of this man Best 

It raises a number of interesting legal questions. 

Then what? 

tody, they ma k e up their minds the charge will not stand up. Can 

I do not know. 
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who is charged with derelictions over in Germany. I say tllat, with- 
out discussing the merits of the case a t  all. H e  did get back here to  
i he United States, and he was out in Indiana, I believe, when tlie CIC  
came down to his home and arrested him in  the nighttime; and the 
next thing you know they had him over in  Germany, and there was a 
man who never was in military service; he was merely \yhat they used 
to call in the old days a “camp follower.” H e  was u civilian worker in 
the PX, and I say i t  is a very dangerous situation in  these United 
States when the military can come around and arrest a man in peace- 
time in his own home in the nighttime and cart him off to be tried by 
a military conrt. 

Now, a comment very briefly on the subject of the law niemher that  
was touched on by Colonel Wiener. I subscribe to Colonel Wiener’s 
remarks on the subject of the law member, and I would like to add my 
own observations as a staff judge advocate that  where you have a 
trained lawyer as a law member he does not have the full powei-s of a 
district court, and I think that  that  law member should be permitted 
to  retire and consult with the court, and give them the benefit of his 
training and experience in  considering the merits of the case. 

Senator KEF.\UVER. Should he also vote with the other nienibers? 
Mr. OLIVER. Surely. 

Senator KI:F.IITITL Ali*e yon tulkiiig about the Court of Military 
Appeals or the Judicial Council of the s e n  ices ? 

Mr. OLIVER. Well, as far as the Senate bill is concerned, I ani talk- 
ing about tlie Judicial Council ; as fa r  as tlie House bill is concrned, 
I am talking about the Court of Military Appeals. 

I believe i t  is entirely unnecessary to set up a separate new civilian 
court for the limited piirposes contained in  this bill. I f  we felt i t  
necessary that we should have a civilian judicial review o f  courts 
martial, and I think we shoultl. the simplest thing to do would be to 
give us t h e e  more judges over in the District Court of Appeais of the 
District of Columbia. and let them take them over there on the same 
grounds set forth there. which would haye the additional advantage in 
that you would get away from the narrowness of the viewpoints of a 
specialized t rpe  of court. and they would have a chance to  weigh the 
proceedings in the mi1it:try courts in the atliiiinistrntion of justice 
with the iiornial proceedings in civilian courts, and soniewhere in be- 
t w e n ,  perhaps, C R ~  find a happy medium. 

The last item which I will touch on very briefly is the subject of the 
judge advocate corps. The Elstoii bill provides fo r  a Judge Advocate 
General‘s Corps in the Arniv, and I think the Air Force should have a 
Judge Advocate (fener;il‘s Corps. and the Kavy should have a Judge 
Advocate General‘s Corps. because I think. as professional men, they 
should be put in the same professionnl category that we put the medlcs 
and the rest. 

I thank the conimittee for  the opportunity t o  appear before it, 
Senator KEFAUYEK. Thank you very much. Colonel Oliver. your 

Now my old friend, Col. Toni King. Colonel Icing is national judge 

Colonel Oliver, yon are the legis la t i~e representative of the Reserve 

to  the subject of the Judicial Council. there is- 

statement has been very helpful. 

advocate of the Keserve Officers‘ Association. 

Officers’ Association ? 
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STA”EMENT OF T. H. KINQ, NATIONAL JUDQE ADVOCATE RESERVE 
OFFICERS’ ASSOCIATION 

Mr. KING. Mr. Chairman, I have no prepared statement. I con- 
curred in Colonel Oliver’s prepared statement before the Armed Serv- 
ices Committee of the House. We worked on it very diligently, and 
now the House has come up with a slightly different version, and we 
have gone over that. 

I concur with what he has to  say, but there are  four or five points 
which I feel are in this bill that are bad. There is one thing left out of 
the bill which should be included in  the bill, if you are going to  pass it. 

Senator KEFAUVER. Tell us the bad things, first. 
Mr. KING. Yes, sir. 
I n  the first place, there is no provision for an over-all Judge Advo- 

cate General’s Corps. I feel that  there should be a Judge Advocate 
General’s Corps in each of the three services. 

The Air  Force, as I view the law, has a Judge Advocate General’s 
Corps that has never been established because they have taken under 
the Articles of War, and under Executive order, the Kem amendment, 
except the last four paragraphs of that bill which establish the Judge 
Advocate General’s Corps-now, they have taken and cut the bill in 
half by taking a third off the end of i t  and said, “We don’t want this; 
we want this. 

So, they took =hat they wanted and left the other undone. 
NOR, the Articles of War, article 8 of the Elston bill, which I like 

very much and would like to see kept, provides that the law member 
shall be a member of the Judge Advocate General’s Corps or an officer 
who is a member of the bar of the highest court of a State, certified 
by the Judge Advocate General to be qualified to serve as a law mem- 
ber. A man who might be a real-estate lawyer might not be qualified 
to sit as a judge ruling on evidence in a criminal case. So, they require 
that certificate as to the person who is not a member of the corps. 

The Judge Advocate General’s Corps in  the Army has worked very 
satisfactorily. It should be in the Air Force, and it should be in the 
Navy. The Air Force does not get the officers needed to fill up the law 
vacancies that  they have because they are in an over-all picture, and it 
is nice to wear wings with a piop on them, but lawyers like to be law- 
yers, and they want their own place in the picture. 

There are certain numbers needed for the Air Force, and if they 
do not have the Judge Advocate General’s Corps in the Elston bill 
there is no determination as to  the number except that which they fix 
administratively, where Congress has said that the Army should have 
11/2 percent, a minimum of 1% percent of the officer strength as law- 
years in the Army. 

The judge advocate corps, to me, is the key to having definitely 
qualified lawyer? who are going to serve with the military and carry 
on their profession. They are associated with the military ; they are 
in the field with the military; they live with them. There is more to 
the military law than criminal justice. They have military real-estate 
problems in the field; they have procurement problems in the field; 
they have problems of all types that you would find in the law. They 
even have with various organizations in the field a need for men ex- 
perienced in mills, in preparing powers of attorney, in making real 
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estate transactions, so that the troops in the field are able to  be taken 
care of and to be properly advised. 

The wording of the statute setting up the Judge Advocat,e Gen- 
eral’s Corps is that  the Judge Advocate General is the legal adviser 
not only to the Secretary of the Army, but to all of the officers and 
all of the branches and services thereof, and it is vital that that thing 
be made uniform. 

As  Colonel Wiener very aptly stated, it would be much better if 
there were one corps for all three services, the samk for the medics; 
that is real unification. 

I believe that  if the committee considered the present situation, they 
would find that the Air  Forces and the Army have a Judge Advocate 
General’s Corps, and that the Navy is the only one which does not, 
and they have the law specialists. So if there is going to be unifica- 
tion, and we are going to have a uniform code, let us make it uniform 
across the board, and not give one one thing as the want it, and 
another something else, and yet call i t  a uniform co d e. 

Now, with respect to the law member sitting on the court,. I expect 
that I am the only person who has testified before this committee who 
has tried a case under the Elston bill, and it is a reat satisfaction to 

trial of the case a very competent lawyer, was back there talking to 
the other members of the court. 

I knew that  the law was going to be fairly and honestly presented 
to those members, the other members of the court. I knew that he was 
going to control substantially what happened in that case because of 
his experience in the field of law, military justice. 

The average person going into a jury room-and I doubt that either 
you or I have had occasion to  sit on a jury that  deliberated-they 
do not have the picture, but they are given very minute instructions 
as to  the law, and under the Federal decisions the court even comments 
upon the evidence, and the weight which should be given i t ;  but in 
a military court the law member, the only person certified as quali- 
fied to sit on that court with a knowledge of the law, is told, “You 
are the only qualified person here, but you cannot go back and dis- 
cuss i t  with these people and vote on it. We have got t o  have five 
other officers do that.” 

Now, if you will read the instructions which the law member is 
required to give to the court, the effectiveness of that is that they could 
have i t  read out of the book just as well, and it is a useless and effort- 
less statement, unless he can get in there and advise them as to the 
essential elements of the crime, as to the matters of evidence; they 
want to know why he ruled on excluding the evidence or why he per- 
mitted certain testimony to come in. 

Senator KEFAUVER. At  this point, Mr. Larkin, what was the factual 
background for exc ludi~~g-changing  the Elston Act on tha t?  

Mr. LARKIN. The examination of the Articles of War and Articles 
for  the Government of the Navy disclosed that their practices differed 
widely. 

The Arniy, since 1920, had a law membek who, during the course of 
the trial, ruled on questions of evidence,, and then a t  .its conclusion 
retired with the court and instructed i t  in closed section and delib- 
erated with i t  and voted with it. 

know that the law member, a very competent o % cer, and from his 
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The Navy had no such legal arbiter at  all. There was no law inern- 
ber of any kind. So when coiisideratioii of that  problem came up, the 
S a y  i r as  in favor of having a legal arbiter, in other words, providing 
a legal arbiter, not having heretofore had one. There mas no dispute 
there. 

The point of discussion was one concerning his functions, and while 
there v a s  a minor difference between the -1rmy ancl the Navy and the 
Air  Forces on his fuiictioiis as to fiiinlity of his ruling 011 evidence 
during the course of tlie trial, i t  was ultimately concluded that  he  
shoiild rule with fiiiality. 

Within the comniittee tliere was :t dispute or lack of agreement on 
the functions a t  the time the court' retired. 'The hriiiy and the Air  
Forces favored retaining the legal arbiter as a l a w  nieniber as lie nom 
exists in their present services. 

The Navy, which had not h:td a law arl)iter of any character, felt 
that  they should go further, and now they wrre Fettiiip ;L law arbiter, 
they should get a law arbiter ii i  tlie foriii of :t civiliim judge who should 
not partake of both tlie functions of a judge, and  thereafter, after the 
case, become jurynxiii as well, ant1 also charge or instruct the court 
in closed session off the  iword,  because it is uiiknon.ii just what legal 
principles or elements of the criiiie or other iiistructions :ire given by 
the Army law officer, and they felt  they ])referred that his instruc- 
tions on the law in the same niaiiiier as  a civilian j u d p  instructs the 
court, shoulcl be on the  record so that i t  iiiay be reviewed. 

Professor Morgan shared that  view with tlie Navy. I t  v a s  a matter 
in  dispute, resolved 1~3 Secrctary Forrrstnl, wlio resolved it iii favor 
of the law officer cniicept, tlie concept akin to the civilian judge con- 
cept; tha t  this legal :ii*biter should hare  final say on tlie ruling with 
respect to  evidei1c.e throiigliont the c'oiii'se of the trial : he sliorild in- 
struct the court oil the r w o i d  so that his iristiwtions are subject to  
scrutiny to  tletei.iiiiiic u-hether the>? are coiwct or iiot. and that  he 
should not then brcome jiiryniiiii and vote with the nienibers of the 
court, and that in that form i t  \vas c:le:iiwl by the I3riiwLu of the Budget. 

Senator I<EF.~CVER. ' h i t  is clear. Continue, tilen. 
Mr. KISG. I still say that  they oiiylit to give tlie law niernber, i f  lie 

is going to  be a member, tlie power to participate in the verdict, and 
to determine whetliri, 01' iiot lie slioi~ltl bv iihle to  i'ulc, and  he slioiild 
be ab12 to  end it right then aiid tliere. H e  ought to be able to  rule 
right then and there. 

I have no objection to it if he is p i n g  to  be a judgc, hut if he is going 
to  be something that) is half ancl M f ,  why give r i p  to one service which 
has not had tlie expei*ience ant1 to two services wliich 1i:ive had the 
experience, arid have foiight. for th:it thing. 'I'hcy know from esper- 
ience that  it litis heell :I \.eiy satisfactory pro(wIu~*e, : i n d  everybody 
with whom I have talketl, who II:IS titirtl ii cxse iiiider this present bill. 
knowing there is a good lawyer 111) thew,  1i;is gone iiito the tr ial  with a 
rreat deal of confidence that there is a fair. dexl, and I would rather 

kave a lawyer back there telling tlieni what the law is than to 1i:ive five 
or more members back there guessing a t  what tlie law is. 

The next yiiestion is :is to the Jiidicial. Couiicil, t,he military court of 
justice. 

Now, Senator Saltonstall the otliei- t h y  asked ;i question as t o  what 
other system could he used, other thaii the one t.h;it, we have now. 
There are  many systems that could be used. Takc the three Judge 
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Advocates General, and make them a uniform military justice court 
of appeals, and yoti would have one from each service. 

Under this bill they have no authority to  make any rulings of final- 
ity. They can recommend that they go up to the Judicial Council. 
They are supposed to be the top lawyers in the service. 

Why not gi-ie them a function and take the Judge Advocate Gen- 
eral from each of the three services; and if you do not want it military, 
why not send i t  over to the United States court of appeals, and then 
if there is anything wrong that you do not like, you can always get 
certiorari to the Supreme Court, and you get a complete civilian pic- 
ture of this thing. 

It is impractical. RS Colonel Wiener said, to set up a lot of special 
c*oi:its all around the place. You never know what court you are in. 
You never know what rules they are going to make. Let us get i t  
into the court systeni, then, but do not set up three civilians over there 
in the Department of Defense; that is not unification; that is not 
unification of the military services. That  is bringing three more 
people into the picture. Let us allow the military to decide military 
questions. 

Now, if we are going to  take it from the military, then put i t  over 
into the Federal court system, which is tried and proved. It will be 
much more practical to  do it. and you hare  got judges who have an 
over-a11 pictiire. They are deciding these cases on habeas corpus 
now, on questions of jurisdiction only, and they have gone a long way 
to find out what is jurisdictional, to give them a fair break. 

Now. the next tliiiig? if I may say so, sir, to make this uniform mil- 
itary justice is to provitle for military courts. We have got set up in 
European countries and in the Pacific. courts established by admin- 
istrative fiat. They are set up to  try people for things up to and 
inclucling the death penalty. and they hare left it to one man's word 
in tile Euibopean theater as to whether they \?-ere to  die or live or 
whether they will serve for  20 or 30 years. 

We do not know whether they are going to keep up the military 
courts when the civilians take over or not, and there is a question 
as to whether a military court can render a sentence of 10 years, if 
they are going to terminate their functions in 3 years. 

Why not determine exactly what authority the military have to 
set up courts. We read of military commissions; we read of provost 
courts : we now- haye military .government courts. Who has juris- 
diction over whom? The question in the Ybarbo case, which Sen- 
ator Saltonstall spoke about. was raised as to which court had juris- 
diction. if we can believe the press, and I think we can. 

Senator KEFAUVER. I n  other words. you mant to take the right 
of the commander to reduce the sentence away from him? 

Mr. KING. No. I want the Congress through its legdat ive functions 
to set ~ i p  or determine what courts will be established, which will 
affect the trial of citizens of the United States overseas. We have got 
more civilians over there who are subject to military government than 
ire h;iw got ~ol~l ie rs .  

Every S ta t e  1ky:irtnieitt employee over there is subject to inilitary 
government in Germany and Austria. All these people working for  
ECA are subject to military control in those occuried countries, and 
they are not entitled to a trial by jury, and there 1s no system estab- 
lished to give them a right of trial by jury. 

It is :tinazing the nuniber of civilians. 
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You recall, Senator, the case of the court in China, the American 
court in China, where a man went to the Supreme Court and asked if 
he did not have a right to trial by jury, and they said “No.” But  
there are enough American civilians over there to get a jury. They can 
put Government employees on a jury. It has been so decided here in 
the District in many cases. 

Senator KEFAUVER. All right, Colonel King, pass on to your nest 
point. 

Mr. KING. I think that those four points are, to me, the most 
important things. The  fact that we need a Judicial Council, which is 
military-I believe in the military council. I am for the Elston bill; 
I like it. 

Thew are some changes; they may n e d  more lawyers: they may 
need more rank for the Judge Advocate General. I think it would 
be good to pass the bill to all three services, and I think it would work. 

I think that the law members should mmain on the court and be a 
voting member. 

Senator KEFAUVER. Now, you said you had some points that were 
good about the bill. What was tha t?  

Mr. KING. Did I say that?  There are a number of provisions in 
there with respect to the punitive articles that really define them, and I 
think they are excellent. 

Senator KEFAWER. I understood you to say when you started there 
were four things that  were wrong, and one thing that  was good. 

hlr. KING. I said one that was not in the bill, and that  was the 
military government courts. 

Senator KEFAUVER. All right, sir. I s  there anything else? 
Mr. KING. Thank you, sir. 
Senator KEFAUYER. Thank you very much, Colonel King. 
Does anybody else here want to testify this afternoon! 
The committee will stand in recess until 10 o‘clock next Monday; 

and on next Monday we hope to finish all of the testimony on this 
measure. 

Mr. Galusha, you notify anybody who wants to come and testify. 
Thank you very much, gentlemen. 
m e r e u p o n ,  a t  4 :25 p. m., the subcommittee adjourned, to  reconvene 

at 10 a. m., Monday, May 9,1949.) 
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MONDAY, MAY 9, 1949 

UNITED STATES SENATE, 
SUBCOMMITFEE OF THE 

COMMITTEE ON ARMED SERVICES, 
Washington, D .  0. 

The subcommittee met, pursuant to adjournment, at 10: 20 a. m. 
in room G-23, United States Capitol, Senator Estes Kefauver 
presiding. 

Present : Senators Kefauver and Morse. 
Also present : Mark Galusha, of the committee staff; and John Sims, 

legislative counsel of the Senate. 
Senator KEFAUVER. The committee will come to order. 
We will continue our hearings on the bill to establish a Uniform 

Code of Military Justice. 
Since our  last meeting, H. R. 4080 with some amendments has passed 

the House of Representatives and has been officially referred to the 
Armed Services Committee of the Senate, and in considerin0 the bill, 
the witnesses will, of course, consider the Senate bill, S. 857pand also 
H. R. 4080 as passed by the House. 

We hope to  finish our hearings today, if possible. We have several 
witnesses this morning, who asked to testify, and we will continue 
over this afternoon if we do not conclude, if that is convenient. 

Mr. Galusha, I believe the first witness is General Taylor, repre- 
senting the American Legion. 

The committee, General Taylor, is always glad t o  have your veiws, 
and we will be glad to hear you at  this time. I f  you have a state- 
ment, you can file your statement, and it will be made a part Of the 
record at  this point : and if you wish to stress or discuss any particular 
points 6r summarize your statement you may do so. What  you have 
in your hands seems to be a lengthly document. 

General TAYLOR. I have here with me, Mr. Chairman, Gen. 
Franklin Riter of the Judge Advocate General Reserve. H e  is the 
department commander of the American Legion for the great State 
of Utah;  and also John Finn, who is here in Washington, who will 
speak on the Navy angle of the legislation, both having appeared 
before the House committee on this very same legislatlon. 

Senator KEFAUVER. Will you introduce them, General- 
General TAYLOR. Thank you very much. They are my expert 

witnesses. 
General Riter has been in the Judge Advocate General, and now 

in the Reserve, for the past 18 years. H e  went with the original 
cadre to London for  the Judge Advocate General, when a branch 
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office i r as  established. H e  was the only officer who served in the 
branch office during the entire period of its existence, and when he 
came back he served here with the Judge Advocate General as special 
assistant to the Judge Advocate General from March 1946, and he is 
so thoroughly familiar and so qualified to speak on this particular 
legislation. 

General Riter. 
Senator KEFAUVER. Genernl Riter, we will be very glad to hear 

from you. 

STATEMENT OF FRANKLIN RITER, OFFICERS’ RESERVE CORPS, 
JUDGE ADVOCATE GENERAL CORPS, COMMANDER, DEPARTMENT 
OF UTAH, THE AMERICAN LEGION 

hlr. RITER. hlr. Chairm;in and members of tlie coiiimittee. ?1y 
statement that I made before the House committee, I had to modify 
it in vielr of the deciRion of the Supreme Court recently in the Wade 
case and in the Barnard Smith case, which is nom being mimeographed 
over a t  Legion headquarters. and we Trill be able to file i t  later in the 
afternoon. 

Senator KEFAUVER. I t  can be filed, and suppose you use your own 
jud-pent in summing up or briefing your statement. 

Mr. RITER. That  is what I am going to do. 
I first want to  make i t  perfectly c l e : ~  to this committee as to what 

the attitude of the American Legion is with respect to  this matter of 
military justice. W e  realize that  priniarily the purpose of an army 
is to  fight wars and to win them. It is not a social-service organization. 
It is not carrying on any ultimate purpose except that. 

As a consequence, the attitude of the American Legion is aiitl always 
has been to  keep an efficient fighting organization for  what it is in- 
tended, and our proposals have no purpose that would in any respect 
impair disciplinary powers of commanders. because without discipline 
:in army is only a mob. I would like that  understood fundamentally 
in  our present a t’  ion. 

Of coiirse, gentlemen. the great problem that has been raised in  all 
this proposed legislation with respect to  military justice has been this 
matter of removing from the military justice processes the undue influ- 
ence of tlie power of coniinand. I suppos? that problem indigenous 
and any solution of i t  must always be tested by its practicality. 

Now, my contact with military perqonnel since returning to  civilian 
practice-and I might tell you that  I practiced lam for  35 years, and 
niy p*es~ntat ioi i  i i  essentially that  of R civilian lawyer. I have been 
a member of the Reserve since 1!)23. but I have gone back to civil life, 
and I found that a tremendous amount of resentniwt which has arisen 
oat  of this situation has been, and is, among officer personnel who 
served on general courts and received those notorious “skin” letters 
from coiiii i i :ui deixs. 

I think that  you might say that  the top level resentnient coiws from 
those officers. 

I have one of those prize letters that  I am keeping as a memento of 
the war. It is a jewel; and I recently addressed a group of 100 Re- 
serve officers on this matter, and in discussing the problem with them 
I fouiicl that  that  is where the resentment arises. 
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YOW. there have been many suggestions made. 
F h a t o r  KRFAT-VER. General Riter, without asking you from whom 

the letttr is, could YOU advise the committee of the form of the “skin” 
letter that you received? 

Mr. HTTER. Well. i t  was a rather amusing affair down at  Camp 
Campbell. I was sent down there by the Judge Advocate General, I 
think 2 years ago this month, to  act as law member of a court, where 
they were trying a colonel under 96 and 95. and we acquitted him. 
They charged him with disorderly conduct-the slapping of a pullman 
conductor. 

My only criticim of that colonel was that he ought to have picked 
the pullmnn conductor up and ought to have thrown him off the train. 

Now, :I commanding general down there did not know anything 
about me. He  was a very nice gentleman, but he did not know any- 
thing about my background. When I got back to Washington, I got a 
“skin” letter from him. and it was written on the hypothesis that I was 
a regular officer; 1w (lid not know that I was :L civilian lan-yer, with a 
civilian bnckgroiind : he did not know anything about me. 

OrLr verdict i n  that case, needless to state, I have always felt, was 
proper, but I did not get sore about that. I just laughed because it 
was so ridicnlons. There was some felloh7- down there who had not 
heard tlie evidence, who did not know anything about the case except 
what he read in the record, and he writes me a letter condemning my 
action. 

I took i t  in and showed it to the Judge Advocate General, and just 
laughed ; but i t  is that type of thing that has created the resentment 
among iiitelligeiit officers. I am not talking about GI‘s or anything 
like that. I am talking about intelligent men. men who did not have 
to go into the service; most of them are lawyers. 

Now, on that proposition of meeting that, I invite the committee’s 
attention to a very fine statement made by Mr. George A. Spiegelberg 
before the subcommittee of the House on this question last March. 
He  representecl- 

Senator KEF.\ZTVER. Mr. SpiegelSerg has testified before this com- 
mittee. 

You remember that he- 

Associ a t’ ion. 

Mr. XITER. Now, I want to address my remarks to his proposition. 

Senator KEFAOVER. Yes, he was representing the American Bar 

Mr. RITER. The American Bar Association. 
Senator KEF.\UVER. And the committee remembers his testimony 

very well. 
A h .  RITER. You recall it, and my mere suggestion for the record here 

with respect to the appointment of the court by the upper echelon- 
did he talk about that. of instances of divisional courts? 

Senator KEF.IUVER. His  recommendation, as I remember it, was that 
whew the staff judge advocate grneral helieved that an effort was bein 
made by the coninlanding officer to influence the court, that  the pane 
of the court be selected from another division or outfit. 

Rlr. RITER. Of course, Mr. Spiegelberg’s proposition reduces itself 
to this, that the courts be appointed by the echelon next higher. For 
instance, the divisional courts would be appointed by the Army, Army 
courts would be appointed by the Army group from panels submitted 
to the upper echelon. As a consequence, it might very well be under 

7 
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that process that the court, functioning in division X would be coin- 
posed of officers from Y ,  Z, and W divisions of that same army. That  

roposition he set forth in his very careful statement that you will 
find in the printed record. 

Now, without further reference and without going into detail any 
further, the attitude of the American Legion on that is this : that under 
the plan submitted by Mr. Spiegelberg, the Legion has no objection 
to  it whatsoever except it cautioiis the committee that they are plowing 
on dried fields. As fa r  as the Judge Advocate General, sitting in the 
Pentagon, appointing any courts is concerned, i t  is absolutely a ridic- 
ulous proposition because i t  would only result in the same courts being 
appointed that the division commander would appoint, because it 
would come u from anels of the division commander. 

Under the Epiegelierg plan, however, and as I read his proposition 
where the words “Judge Advocate General” are used he nieans the 
staff judge advocates of the army command or the divisional command. 

Now, in that connection there is that curious bill that Senator 
Bridges recently introduced in the Senate here, which is a repetition 
and sehts forth the Elston bill or the Ken1 amendment haec verba, 
except with two modifications, and those modifications are that  there 
shall be a selecting authority who shall be the judge advocate of the 
division commander, and he shall appoint the court. 

Well, however well-conceived, that idea did not do anything about 
the present functioning because in practice toda that is exactly 

code of 1920, that bill is just a delusion because in practice i t  is always 
the job of the staff judge advocate either of the base or the division 
to select the court. It was done in the name of the commander. 

What Senator Bridges has in that bill does not mean anything. So, 
I return to  the original proposition that on this American Bar  Asso- 
ciation suggestion, the American Legion has no objection to it, but 
it is still in the hypothetical field. The  scheme has admirable features, 
but in that plan i t  will have to  be carefully planned because Mr. 
Spiegelberg was only talkin about combat organizations. H e  made 

Let me indicate to you what that means. NOW, the European theater 
of operations, there our great logistics .organization was known as 
communications zone. The communications zone a t  one time had as  
many as five bases or subdivisions of it, and those bases held general 
courts-martial jurisdiction under the authority of the President of 
the United States. 

Now, the commanding general, General Lee, of the communications 
zone, exerted no authority on military justice over those bases. The 
records of trial involving death cases or dismissal of officers went, first, 
to the reviewing authority, the appointing authority, and then from 
there up to General Eisenhower for action by him, and then to my 
board of review. 

We sat a t  the top in England. General Eisenhower did not sit on 
the death and dismissal cases. It was the board of review, with the 
Assistant Judge Advocate General that had the last word there. 

On the 15% cases, they went up  directly from the bases to the board 
of review, and Assistant Judge Advocate General. 

Now, in drafting this measure with respect to the logistics organiza- 
tion and all those dozen and one other organizations, the statute will 

what happens under the present law; and under t x e old law of the 

no references to Services of ff upply or Logistics. 
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have to be carefully drafked so as to  take care of that  and i t  must not 
only be drafted with the idea of combat organizations affected, be- 
cause in this man's war the logistics 0rganizatio.n was just as impor- 
tant as the combat, so the American Leglon cautlons again that if the 
Spiegelberg plan is adopted the statute has got to be subjected to  
microscopic examination a t  the hands of clever draftsmen in order to  
carry all the situations of the Army into it. 

Now, I include the Air  Force in t,hat, but I do not make any com- 
ments as to the Navy, because Mr. F inn  will cover that, and I would 
be leaping into grounds whereof I know nothing; but a t  that point 
there, I wish that you will permit me to present the attitude of the 
i l~ner ica~i  Legion on this matter of one Judge Advocate General for 
the three services. Yes, emphatically so. We have not only the man- 
date of the convention on that, but we have, a t  our executive com- 
mittee of last January, reemphasized that, and that three corps-it 
tileans two other corps that  are similar to what the Army has today 
should be created. It does not mean this hybrid set-up that the Air 
Force has or the Navy has that they call law specialists or something 
else. It means the true independent corps such as the Army possesses, 
and I insist that if me are going to have iinificaLioii, it had better com- 
mence right there, gentlemen. 

Now, that has been the Legion's definite mandated policy. We be- 
lieve in unification, but we believe unification means one Judge Advo- 
cate General a t  the top of it. We do believe that  i t  means three law 
corps with their own promotion lists as the Army has today. 

NOR-, that  brings nie to  another proposition here which involves 
article of war 40, under the 1020 code and the Elston bill, the double 
jeopardy provision. 

Senator KEAFOVER. Before you pass to that, General Riter, do you 
think it is possible to work out the Spiegelberg formula for  all of the 
services ? 

Mr. RITER. I am tdking-I must confine my remarks, sir, to  the 
Army and the Air  Force. For  me to get over into the field of the 
Navy I would only be talking about something that  would be of no 
value to  the committee, because, frankly, I do not know. That  is an 
honest statement. 

Senator KEFAUVER. How about the Army and the Air Porce? 
Mr. RITER. It could be; i t  could be. 
There is no reason in the world why a statute cannot be drafted 

that  would cover the Army and the Air  Force in it, but I, again, out 
of this abundance of caution, point out that the drafting of that  
statute must be done with great care in order to cover the manifold 
complications that  arise out of the logistics organizatipn ; undoubt- 
edly the Air  Force has other organizations in i t  that should be cov- 
ered, but in my modest opinion of that, a statute can be drafted ad- 
mirably to cover that situation under the Spiegelberg formula. Does 
that answer your question ? 

Senator KEFAWER. Yes. 
1\11.. R1.r 1.1: .  NOM-, old article of wn1- 40 hiis long been offeiisive to  

l h s e  inen~bers of tlir legal professioii who hare done any work in 
military justice. I have been after that  statute for  25 years? because 
it envisages only the old common law pleas of former acquittal and 
former conviction. and it did not consider the modern doctrine that  

8!)08AH 0-51&----07 
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jeopard can attach before verdict or findings, and if applied literally 
and wit other provisions in  the 1920 and in the Elston Act, a man 
can be tried more than once for the same offense. 

I n  the Wade case, there is a brilliant example of what happens. Now, 
that  Wade case has been my prize child, because I saw i t  from its 
beginning in the Seventy-sixth Division. It is unique in the fact that  
Wade’s counsel, from beginning to end, was the same lawyer, Maj. 
Richard Brewster, of Kansas City. Brewster was Wade’s counsel in 
the Seventy-sixth Division court, and after Wade’s incarceration, he 
became his counsel in the habeas corpus proceedings. and JIajur Brew- 
ster carried it through clear to the Supreme Court. 

Now, the Supreme Coiirt decision is not a unanimous one. but both 
the dissentiiig and ninjority opinioiis are 1):ised on the liypotliesis that 
the fifth amendment to the Federal Constitution is directly applicable 
to the military justice processes. I t  is a contention some of us lawyers 
have had for a quarter of a century that it would apply. 

NOTT, there is :L curious brief that was filed by Major General Crowder 
in the famous hearings of 1919 and 1920, wherein he contended that  
the fifth and sixth amendments, a t  least the protective provisions, did 
not apply to military or naval personnel. 

I think that in the intervening years there has been a large element 
in  the Army that was of the same opinion, because it grows out of a 
curious idea that  when a man puts on the uniform of his country he  
surrenders certain rights, constitutional rights, and of course, that  
is the result of that fiction of contract-when we had the old Army of 
rz hundred and fifty or a hundred and seventy-five thoiisancl men, it was 
built upon the premise of voluntary enlistment and the enlistment con- 
tract, and out of that was reasoned that when a man signed that con- 
tract, he gave up  certain constitutional protection. 

Whatever may be the soundness of that doctrine, certainly it could 
have no application to our modern citizen army, which is bottomed 
on the Selective Service acts, because i t  is ridiculous to  contend that  
a selectee agrees to anything. His Uncle just takes him and puts him 
in uniform. 

Now, there may be reasons behind the arguments, but I have never 
been convinced that when I put my uniform on I surrender my rights, 
except as prescribed by the amendments themselves. I expected that  
I would be tried by court martial and.not to be indicted by Federal 
grand jury, because the amendment says that, but when it was argued 
that the double jeopardy clauses-the Constitution did not a ply to  

have-I think the Wade case has vindicated my position on that. 
Now, article of war 40 says that a man shall not be tried twice for  

the same offense, but that  a trial is defined as the proceedincs before 
a court, plus the approval of the reviewing. authority, and &at there 
is not a trial until the reviewing authority acts, and so, by applying that  
literally, you reach the conclusion that until the reviewing authority 
acts, a man can be tried any number of times. 

Now, Wade and a companion were charged with rape of a German 
woman. Incidentally, the companion was acquitted. The trial went 
clear throiigli with the prosecution and the defense submitting their 
testimony and argiiment of counsel. The court retired to deliberate 
upon its verdict. 

military personnel-frankly, I have never accepted it, an 8 never 
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After a time i t  came back in open court and turned to the trial judge 
advocate and said, “We want you to  produce two more witnesses, the 
father and mother of this girl,” and then court was recessed until 
those witnesses were produced. 

Now, there was a complete trial there, with the court deliberating 
for its findings. 

A few days later, the commanding general of the Seventy-sixth 
Infantry Division withdrew the charges from that court, and trans- 
mitted them to General Patton of the Third Army, with an endorse 
ment to the effect that due to  tactical conditions it was impossible to  
proceed with the trial of that  case, and asking him to take jurisdiction 
and to t ry  Wade. 

Now, in the record that went up to  the Supreme Court there is a very 
fine exhibit indicating the tactical situation with respect to  the Seventy- 
sixth Infantry Division a t  the time the offense was committed; at 
the time of the trial, the position of General Patton’s rapidly advanc- 
ing Third Army into the heart of Germany, and General Patton was 
not out there trying soldiers for rape. He was trying to  get into the 
heart of Germany. So, he referred that case back to the Fifteenth 
Army, which was back within 40 miles of the place where the offense 
was committed, with an endorsement reciting the fact that  the tactical 
conditions did not permit him to t ry  him. 

Wade was put on trial the second time before a court appointed 
by the commanding general of the Fifteenth Army, and his counsel 
,M:ijoi* I3i~wstr i .  hat1 c t tu i t d  to Le transcribed the entire record of 
that first trial, and at  tlie opening of the trial, before the Fifteenth 
Army, he placed in the record this completely transcribed record, and 
entered the plea of double jeopardy. 

The court, applying article of war 40 literally, because you will see 
that  in the first trial i t  had not been acted upon by the approving 
authority-it had been withdrawn-overruled the plea. Wade was 
found guilty, sentenced to  life, and his conviction was reduced by the 
commanding general of the Fifteenth Army to 20 years, and Wade 
wag brought to  this count‘ry and incarcerated a t  Leavenworth. 

Thereupon, when Major Brewster was relieved from the service, he 
commenced action under habeas corpus proceedings in the United 
States District Court for the Eastern District of Kansas before Mr. 
Justice Murrow who, as 1 recall, was sent down from the tenth circuit 
to sit :is the trial judge and hear that case. Judge Murrow turned 
Watlc loose. 

The ( io1 ernmeiit a1)pe:tlecl to  the circuit court of appeals, and 
tlie circiiit court of appeals reversed the trial court and finally Wade 
wac; granted certiorari in the Supreme Court; i t  went to the top Court. 

Now, involved in that case were two problems : First, did the fifth 
amendment, the double jeopard clause of the fifth amendment, apply 
to  military justice processes? f f  so, is article of war 40, as it stands, 
on its face, unconstitutional? 

Now, when that case came up to  the board of review in the branch 
offire, it came t o  our board of review KO. 4, composed of three very 
fine lawyers : oiic a major froni Scottsbluff, Nebr. ; Major Meyers, who 
is i i o w  a partner i i i  one of the larger law firms here in Washington, and 
M : i j o r  Aiitlerwii. of  Center, ‘I’cx. ; three very skillful, conscientious 
men. 
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I n  their opinion, they held that the fifth amendment directly applied, 
and that the plea of a double jeopardy should have been sustained. 

Gen. Edwin C. McNeill was Assistant Judge Advocate General 
and when i t  came to  his desk for approval under that statute of 
fifteen and a half, I saw the opportunity in that  case to produce this 
issue with regard to the fifth amendment, and \Tith regard to  the 
constitutionality of article of war 40, and as a result of the delibera- 
tions in the branch office, General McKeill wrote an enclorsemeiit 
that  has been quoted right straight through in this case, wherein he  
refused to adopt the literal rending of article of war 40. and adopted 
the principles of double jeopardy as annoiinced by tlie Federal courts 
under the fifth amendment and applied theni. 

Then. he pointed out the fact that the nintter of imperious necessity 
entered the case. I f  the courthouse burns down in the middle of a 
trial-you gentleman who have been lawyers, have been through that 
thing-the jury disagrees, where you have got :L disqualified juror 
in the box, there are all those questions of emergent cases, that  where 
the  trial judge can stop the trial right there, and then order a new 
trial before a new jury. 

Well, General McSeill, in his endorsenient, points out that  this 
situation with regard to the rapidly advancing Seventy-sisth Division 
and the Third Army in military justice processes produced an emer- 
gent or imperious necessity, and, therefore, the action of the com- 
rnanding general of the Seventy-sixth Division in witlidrawin 
charges was equivalent to the trial judge ordering a new tria when 
the courthouse burned down, and burned all of the records. 

The  majority opinion of the Supreme Court adopts that theory, 
and refuses to take the literal reading of article of war 40. The 
result is that, in my opinion, I informed the House committee, that 
article ought to be rewritten, and the Wade case was argued just the 
day before I appeared before the House committee. I told them at 
that  time that they were going to have to rewrite that article, and if 
I do not leave any impression here this morning other than this, gen- 
tlemen, in  view of the Wade case. I ask that article of war 40 be 
rewritten. It must be, because we must ,get rid of that archaic idea 
that there cannot be jeopardy before verdict. 

Sure, in the old days in England, there were only the two pleas, 
and that is what article of war 40 was based on, but the Supreme 
Court now has macle it impossible to leave article of mar 40 in its 
present form, and we lawyers who for 25 years fought that article 
have seen the day when i t  is going to be talren off the books. 

Now, that brings me to the second case that the Supreme Court 
decided, and that IS the notorious Bernard M. Smith case involving 
the retrial investigation under article of war 70. d w ,  I wrote the o inion in the hearing before the board of review 
?qo. 1 of the branch o & ce at  Cheltenham. Smith's guilt never entered 
into this long piece of litigation. retrial in- 
vestigation under article of war 'io of the old 1920 co i e that the 
carrying out of i t  and all of its rnanifold details were mandatory, 
and that a violation of any of it in any substsntial rriwiner would rob 
the general court of its jurisdiction, and hence the issue could be 
raised on a collateral attack by habeas corpus. 

Now, the position of tlie Judge Advocate Geneixl-and I ani not 
referring now to General Green, I ani  us i i lg  that teriii gen+ric:dly- 

P those 

H e  claimed that that 



UNIFORM CODE OF MILITARY JUSTICE 171 
has been vacillating on that  problem, because the early decisions or 
opinions of the Judge Advocate General in 1920 held just that  : That  
the compliance with A h t i d e  of War 70 was mandatory, and unless 
there were substantial compliance with it, the court did not have 
jurisdiction. 

But early in the Mediterranean campaign, a mse arose that went 
to the branch office of the Mediterranean theater, alld IVe reversed that  
line of decisions of the Judge Advocate General, and held that it was 
directional only. That is the Floyd case, and i t  has foulid its way into 
hmerican jurisprudence almost as much as the Dred Scott decision. 

My branch office board of review followed the Floyd case, reasoning 
that that was directional; that i t  was not intended to give a man two 
trials because the aipiimeiit that Smith makes here was that lie virtu- 
ally grants him two trials. 

The Supreme Court has definitely held that it is not jurisdictional, 
that it is directional, and the consolidated justice code here in the bill 
that passed tlie House. the section governing that, that is articles 30 
through 35, follow tlie theory of the Floyd case, that it is not jurisdic 
tional; but provides definitely that violations of the provisions of it, 
when the Court's attention is invited to it, gives him the right to  a 
continuance, or he may have the Court direct that the evidence, certain 
evidence, be discovered. 
I tliiiik that the tl:nilft, both i n  857 : ~ i i t l  iii the Brooks bill, fully cover 

Clie situation and now protect an accused, because certainly i t  was not 
intended that a man should have two trials, m e  an artificial trial be- 
fore an investigating officer, and then one of the formal trials. 

I think that the draf t  of i t  now as i t  appears in the Brooks bill 
covers the situation admirably, and added to it is the decision of the 
Supreme Court, and I think that that  very annoying feature that we 
have had for a nuniber of years here, and which, by the way, the 
Federal courts, the trial courts-we have had any number of those 
decisions in the last 2 yaars-part of them adopted the theory of the 
Floyd case, and part of them followed the notorious Hicks versus 
Hyatt of Justice Hicks here in tlie middle district of Pennsylvania. 

\Ye had the utmost confusion in that, but the Supreme Court has 
clarified that. 

If I may for just one minute-I notice in my notes here that I 
sllould return to  the matter of undue influence upon the court by tlie 
:ippointing autliority. 

Senator KEF.~UVER. Before you do, General Riter, Mr. Simlns of the 
Legislative Counsel's Office is helping US with this bill. He  is very 
able nllc{ capable. Jvould you suggest a rewriting of old article 40, 
which is contained in section 44 of this bill ? Perhaps, Mr. Simms W i l l  
want to confer with yon about it 1 

M ~ ,  RITER. Well, I \Ti11 be very glad to do it, if that is M r .  Sinlms' 
pleasure 011 that. I would very much like to do that. 

Sellntor KEF.\UVER. TYhat happened to the Hicks versus H ~ a t t  case 
that you are talking about? 

&fr. Rrrm. That  was a case- 
Senator KEF.\CVEK. I 1<nojv tlie case, but what nas the fiiial cleter- 

mination ? 
M ~ .  R ~ ~ ~ ~ ~ .  ~ 7 ~ 1 1 ,  Cololiel Hughes is here this inorning, and he can 

tell yell Inore about i t  than 1 call because lie WLS tlie one who got his 
fingel.+ b11ryied that  case, but i t  has been the source of this con- 
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fusion because I think, hir. Justice Hicks, sitting there, he was sitting 
there as a trial judge a t  that  t ime; he  was afterwards promoted to  
the court of appeals, I think-he entirely misconceived tha t  situation, 
but there were some extra-collateral matters, and I think Colonel 
Hughes would probably be able to  tell you about it. 

Senator KEFAWER. Well, we do not want to  go too much in detail. 
Mr. RITER. Well, anyway, the doctrine of Hicks versus Hyat t ,  

whatever i t  was. has  been thrown out of the window now. 
Now, returning to  that  matter, if I may, this matter of undue in- 

fluence on the court, my boards of review. and I speak that  wa 
because I was chairman of the original Board of Review in  the ETd, 
and finally when we had five, I was selected as the coordinator of all of 
them-now, those boards of review, by the way, were all  Reserve offi- 
cers and all civilian lawyers; General McXeill w-as the only Regular 
officer there in it. We  were all Reserve, practically, or AUS, all prac- 
ticing lawyers. General RlcKeill, of course, was the daddy of military 
justice for  30 years. H e  was a graduate of the Academy, and a grad- 
uate of Columbia Law School, and a wonderful man ; he is a man of 
wonderful integrity, intellectual integrity. But, hi5 staff consisted of 
civilian lawyers, if you please, in uniform. 

I mention that  to  you to  show the background of what kind of a 
court we were operating there. Now, we operated those hoards of 
review as a circuit court of appeals, because of the superior powers 
we had been given by the commanding general of the theater. 

Now, what we were watching for  was this matter of influence of 
the appointing authority on the court. We  were handicapped because 
we were not in a position to  go outside of the records. but if there 
were any papers attached to the records which p r e  us even a sugges- 
tion that there was something wrong, we always called for  an investi- 
gation to  find out what had happened behind the scenes. But I want 
to  tell you frankly, gentlemen, that ,  in general, that stuff wis not 
there, and we could not get it there, because i t  would have a very brave 
young captain who would have jammed illto his record some conimuni- 
cation from the commanding general. 

But, nevertheless, let me tell you something : The bright thing about 
the atlministrntion of military justice i n  the E'rO, :is it developed, we 
did develop a great group of defense counsel there who would do that  
very thing, and the reason for  it was simply this : ThtLt most of them 
were Reserve officers. and, frankly, they (lid not care what happened. 
They were funtlamentally lawyers aiid they rernainetl lawyers, glory 
be to  them, on that  thing. ant1 so on occasion we did get that. 

There is  one brilliant 
record there where he put  the lettw of the commanding general, the 
commanding general's letter in, and to  the credit of the commanding 
general, he let i t  stay there. 

Senator KEFAUVEH. General Riter, the  main thing the committee 
is interested in is  how frequent was this interference by the com- 
manding officer? 

Mr. RITER. I cannot tell you because I sat  on the higher echelon, that  
is  just what I am telling you. 

Senator. KET'ATVER. Biit your records wonld not show i t - e v e n  if 
they did not, yo11 would have gome idea as to whether there was fre- 
quent interference. 

They would just jam i t  right into the record. 

Our records would not show it. 
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Mr. RWER. It would depend entirely upon who the commanding 

general was. I want to tell you that  I am so fair  on this thing, we were 
fortunate in this war in our divisional commanders. I had the oppor- 
tunity and the pleasure of knowing a great number of them personally, 
and discussin,a this matter with them, and I know how sensitive they 
were on it, and I know how seriously they took their responsibilities 
on it, and there was a great group of them that  were meticulous in  
their attitude. 

On the other hand, there were commanding generals or command- 
ing officers who did not seem to realize their relationship to  the mil- 
i tary judicial process and, as I indicated in the  early par t  of my 
statement, there was undoubtedly a great number of cases where they 
did that. and the only reason I can tell tha t  to you is not from some- 
thing that happened to some GI, but from what my fellow Reserve 
officers told me today of these prize "skin" letters tha t  they have. 
Xow, that  is my source of information. 

On :uiy official business coming through the record of the trial, very 
rarely did it appear. Whenever it did, we knocked the conviction 
down. so I have this suggestion. to make in tha t  connection again, 
ant1 that  is that thpre be somewliere a provision made tha t  all com- 
munication< from the commanding general. if the present system is 
kept, must be attached to and made a par t  of the record. 

Sow, that  is going to  bring me to the final proposition, and then I 
will retire. ant1 that i.: that  provision in article 37 of the uniform code. 
That is the one that prohibits undue influence upon the judicial 
process. 

I proposed hefore the House committee that there be written into 
that $1 peiinl provision making a violation of that  indictable in the 
United States tlictrict court, and I have no occasion since tha t  time, 
upon further i~diections. to  c1i:inge my opinion on that one bit. 

Now, over there i f  yo11 will look at the House proceedings, they 
i - a i w l  t h e  constitiitional question on me, and I niiticipated it. They 
wicl. "How can you iii(1ic.t the man?  Where do yoi i  find a court if 
l ie  (wiiiiiiits t h i s  offenw i n  China or Liberia ? "  

Blackmer com- 
iiiittecl l i i i  offeiise at Parisq France. The offense was committed against 
the  United States Senate here. ant1 did they deny jurisdiction? I f  a 
comm:inding g e n e i ~ ~ l  violate5 this thing in Cliina, or over in Africa, 
it is against the procesies of the Thiteci States of America, and you 
chn coniinit that offense any place, and it is easy enough to write- 
i t  i i  not a qiiestion of jurisdiction, it is a questio? of venue and indict 
I i i n i  in  t l i v  cli<ti.ic-t cwui t  in  which lie lands in thls countr . 
mosa Gold case in San Friiiicisco, that  is just what happened, and I 
insist that  if we put a penal provision of a classic $10,000 fine and 2 
Sears in j n i l ,  that  you will stop this whole thing, and I repeat it. 

Now, it is perfectly true that my friend Spiegelberg and my friend 
131.yan tliouglit that  it was highly dangerous, but I cannot see if they 
were going to be consistent oil this nrntter wliy they will not go along 
wit11 i ~ i e  on t1i:it. and I itsk that to be seriously considered by you 

Well. my a n w e r  is, look at the Blackmer case. 

Well, listen. under our form of jurisprudence, in the P amous For-  

gent1 emen. 
Scl lntor I<I;F.~VVER. Sow.  General Riter, there is ii penal provision 

placwl ii i  there. 
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Mr. RITER. Yes ; but that is military justice-- 
Senator KEFAUVER. What is that  number? 
Mr. RITER. No. 98. Look at  what you have got there: It is triable 

before a military court, and if you have got a picture of some out- 
raged second lieutenant preferring charges against his command 
general, i t  does not mean anything. 

Mr. Spiegelberg and Mr. Bryan, in their testimony, both admitted it 
d id  not mean anything. You have got a prohibition without any 
teeth, and I want to u t  teeth in it. 

Now, with regarcfto the new high court, you will notice in that 
section that it has been modified definitely to meet the objections 
we made in the House. It has created tenure, and has created quali- 
fications. As that  section was originally drafted, i t  was thrown to- 
gether without any thought, so that has been corrected, but there is 
one part that has not been corrected, and that is that appeal to  that 
military court of appeals is a fragmentary thing on points of law 
and only law, and that is just the thing that we have been up against 
in the circuit court of a peals, because any of you gentlemen who 

verdict know what you are up against : The court looks at  the record, 
and if i t  says there is substantial evidence, why, you are just out of 
luck, and that is just what this does. 

Now, I propose that tlint militai-y coui't of appeal .;hould have au- 
thority to weigh the evidence, judge the credibility of witnesses, de- 
termine controverted questions of fact; of course, taking into con- 
sideration always that the trial court saw the witnesses and heard 
them, but that, I believe, increased authority should be given to 
them. 

The  Brooks bill has not got it. It is just an appeal. 
Senator KEFAWER. It gives that  authority to the board of review. 
Air. KITER. I want that authority in the court. 
Senator KEFAUVER. One other question: Do you think the Court 

of Military Appeals-that there should be a requisite qualification 
that  the members should have. military experience? 

Mr. RITER. Most certainly, I do : because this thing is not all one- 
sided, and I have told my fellow law.yers time and again, and Mr. 
Spiegelberg and Air. Bryan, both being fine soldiers, recognize it, 
and it runs through their testimony. 

Listen, yon cannot take a man who has practiced civil law and put 
this task on him. You are going to get just that  kind of thin out of 

had definite military experience, not only military experience but mil- 
itary-justice experience. 

NOW, in concluding, there is just one more thing, and that  is that 
article, article 140, that dreadful delegation of authority proposition 
to the President. The Brooks bill repeats what the original draf t  did. 

Now, there are some of us lawyers who have worked and lived under 
the First War Powers Act and the Second War  Powers Act with its 
broad delegation of authority. Certainly, there is no objection to  
the President of the United States delegating his authority to  his 
Secretary of Defense or to  the Secretaries of the three services. 

It is absolutely necessary, and the President, in performing his mnl- 
tifarions duties, must have that  power. But. what the American Le- 
gion objects to is that  authority of those subalterns delegated down the 

have ever taken an appea P in the circuit court of appeals from a jury 

it, if you do. I say that they should be composed of men w f o have 
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line because in the First War Powers Act, tllat is what we got up 
against, with the authority starting out with the President and 
landing here a t  the end, with three or four subdelegations, and I say 
to you when a man's life is a t  stake, or where he is going to receive 
a dismissal or dishonorable discharge, that  we do not want some 
thirty-fifth assistant secretary passin on that autjloritg. I do not 
want to see the authority to confirm 8 eath sentences or dismissal of 
officers delegated. 

The Pres~dent  should act on that, and if you will read the proceed- 
ings before the House committee. you will see that they get into that 
fine-spun discussion as to delegation of judicial authority under the 
notorious Kunkel case, and we never did know what the Kunkel case 
meant, in view of the Attorney General's opinions on it. and I do not 
believe that the President of the United States should be allowed to 
delegate that authority to confirm death sentences or dismissals. 

Yes, delegate the other authority but not below the secretaries of tlie 
services, or the under secretaries. Do not let us get i t  clear down 
below, with the janitor acting on it, because that is, if the First War 
Powers Act is any measurement, that  is just what you want, the uni- 
formed janitor acting on i i  somewhere down the line. 

Thank you, gentlemen. 
Senator KEPAWER. General Riter, then, yon would rewrite lines 

3 and 4, page 94 of the bill, H. R. 4080 ? 
Mr. :LITER. Yes. 
Senator KEFAUVER. Thank you very much, General Riter. Your 

&ternelit will be placed in the record a t  this point. 
(The  statement referred to is as follows :) 

STATEMENT O F  BRIG. GEN. FRAAKI.I .V RITER, OR'?. JAGL', COlIJlASDER O F  1 H E  
DEPARTMENT OF UTAH, THE AJCERICAK LEGION 

I. INTKODUC1IO.V i)F WITNESS 

The  witness al)l)enrs on behalf of the .%merican Legion, t h r  largest veterans' 
organizatior, i n  the  Pni ted  States.  Hr was graduated from the law school 
of Columbia University in tlie city o f  S e w  Tnrk, in June  1910, :md is a menl- 
ber of the  bars of New Yolk, Oregoti. California, r t a h .  and  Texas. H e  has  also 
been admitted to  practice before t h e  I'nited States Supreme C'ourt and numerous 
district  rourts and  circuit courtq of appenl of t h e  t-nitt'd States. H e  is also 
licensecl as nn iittoriiey to  Iirsctice before the Treasury L>epartnlent of t h e  
T-nited States, and  the  Tax C'ourt. E:xcept for the p?riod h e  has  been engaged 
in military \ervice, he  has  contirinously practiced his profession before various 
cnourts of t he  Rocky nIountnin and Pacific Coast States. H e  is a member of t he  
.Tudge Advocates Association and  the  -1merican Bar Association, and  is a m e n  
ber of t he  property, probate, and t rns t  law section of the la t te r  association. For 
many years he was c h a i r ~ ~ i n n  of the  property section of the  Utah S ta t e  bar. 

The  witness was commissioned as a captnin in the  Officers' Reserve Corps of 
Tllr , ; I I , I ~ P  A(1vocnte General 's Departnient in Ovtobc>r of 1923. H e  was active in  
t h e  lieserve contiiiuously f o r  1s years, during which prriod of tirne he served 
two tours of active duty :IS then provided by law and regulation. During the 
rn t i re  tiliie 11e concerned liimself with the mat te r  of military justice. I n  April 
1941 he  was c.nlled to  nctivr d11ty in the gr:ide of lieutenant coloiiel, and  reported 
for  tiuty nt the Officy of T h e  .Tutlge Atlvoc.:ite General in  Wnshingtorl, D. C., where 
he served as  R coiitr:ict coordinator until .Juri? 30, 1942, on which date,  i n  t he  
gratle of c~olunel, he <Riled for 1Gngl:itid as a memlJer of t he  original cadre which 
estnblislled the br:inch offiic~ of the  Judge Advocate General with the  Europeali 
theater of operntions, at Chrl tenham, England. This hranch office was estah- 
liqhed by ordrl- of t he  Prpsidpnt early in 1942. Iiursuant to  the provisions of 
then existing art icle of war  KO. SO$''. This office exercised its appellate juris-  
diction over the conrts martin1 of the theater unti l  i t  was  terminated by order  
(Jf t he  presiderit in February ot 1946 The  witness \vas cha i rman of the  original 
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board of review in the branch office as constitutetl by the President, and upon 
the increase of the panels of the court to five, he acted as coordinator of the 
boards of review. The witness is the only officer who served in the branch 
office during the entire period of its existence. Upon his return from Europe 
in March of 1946, he was engaged as special assistant to the Judge Advocate 
General. H e  was appointed by the President to the grade of brigadier gen- 
eral in the OfBcers’ Heserve Corps on August 28, 1947. Since he was relieved 
from active duty on August 31, 1947, he has been engaged in the private practice 
of law at Salt Lake City, Utah. 

During his tour of duty in Washington from March of lB46 to August 31, 1947, 
his duties primarily involved the preparation fur trial and trial of habeas corpus 
actions instituted by former military personnel who were incwcerated in vari- 
ous disciplinary barracks, penitentiaries, and reformatories in the continental 
United States. Since his return to civil practice he has kept in close and con- 
tinuous contact with the Office of The Judge Advocate General with respect to 
litigation passing through that Office involving military justice, and also with 
congressional legislation pertaining to the same subject. 

The witness appeared before the War Department’s Advisory Committee on 
Military Justice appointed by the Secretary of War on March 25, 1946, and there 
expressed his views as to the administration of military justice during World 
War 11, and proposed corrective legislation. He was intimately acquainted with 
all legislative processes leading to the euactment of chapter I1 of the act of 
Congress entitled “An act to amend an act entitled ‘An act for making further 
and more effectual provision for the national defeuse, and for other pur- 
poses,’ approved June 3, 1916, and to establish military justice,” approved 
June 4, 1920 (41 Stat. 787), as  amended by title I1 of the act entitled “An Act 
to provide for the conimon defeiise by increasing the strength of the armed 
forces of the United States, including the Reserve components thereof, and 
for other purposes,” approved June 24,1948 (62 Stat. 627). 

11. FTJZYDAMENTAL CONCEPTIONS OF TIIN AMERICAK LFAIOS WITH RESPI<( T TO THE 
ADMINISTRATION OF MILI‘l’ARY JUSTICE 

1. The American Legion recognizes the fact that the ultimate and only purpose 
of a n  army or a navy is to fight battles and win them. They are  not social- 
service organizations and their only justification is found in their ability to 
defend the homeland and to defeat in combat enemies of the country. As a 
corollary to this proposition, the American Legion also recognizes another vital 
fact, and that is that there can be no democracy on the battle line. The nature 
of armed conflict prohibits other than a strict obligation of every officer and 
soldier to obey orders. The 1)rucess of giving orders itnd of receiving orders and 
obeying them is discipline. Any action which tends to destroy disciplinary 
control or wgaken the links of command can only result in disaster. If a 
supreme commander is held responsible by his civil superiors for the conduct of 
a campaign or a battle, he then in turn has the right to demand that every man 
who serves under him will obey his orders. Nothing more or less will satisfy 
the dire necessities created hy battle conflict. The maintenance of discipline 
is not a mere matter of battle control. Discipline on the battle line is the 
sequence of the formation of habit channels in men. Disciplinary control com- 
mences in the basic training of a soldier and the whole purpose of training is to 
instill in the individual habits, both in action and in thoughts, which produce 
instant compliance with orders. Obedience must become automatic, both in the 
indivdual and in the unit. Training is a process of education having for i ts  
ultimate purpose a self-controlled and self-disciplined individual when he is 
presented with a crisis. Discpline has a further purpose than that of the 
successful execution of battle plans. Discipline Ps also intended to educate a 
soldier in the great skill of protecting himself against the hazards of a battle. 
I t  i s  almost axiomatic that  a well-disciplined military unit will suffer f a r  less 
casualties than an untrained group. Both the first and second phases of the 
“Second Thirty Years’ War” provided abundant proof of this assertion. 

Therefore tlir Amcric:iri I&on proliost’s no progr:iIn whirh will hinder, impair, 
01’ injure the discipline of our nrrwd forces. 

2. One method of the administratioii of discipline is well illustrated by the 
action of the Red Qurcri in A l i w  in Wonderliirltl. H w  methofl was very simple 
ant1 protiahly rfftlctivc.. Slip hat1 tmt onv judpnic’rit ant1 but one scntenw : “Off 
with h i s  hwd.” Thew is r r i ~ l c ~ l i  to br wid i r i  favor of siic.11 :I tliscil)lirie or judicial 
pi’cwess. The Red Qurrn uritlouhtc4l~ irillic.tetl great injustice nlion thr  innocent, 
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but she certainly did esecute the guilty. Fortunately, 
or urifortunately, the Snglo-Saxon with his traditions basically founded in the 
common law of England. has  never been able to accept the simple process of 
the Red Queen. Early there  came into his concepts of justice the idea of due 
process of law ant1 right of the accused to  be heard, and to be faced, by his 
accusers. It woiiltl have lieen nri m s y  matter in creating the armies of England 
or even the Continentti1 Army nnder General Washington to have endowed each 
conininnder with tlie zinthority of tlir Ret1 Queeii :ind there ended the matter,  
The ICnglish and Aiiierictiii proplr could h a v e  drnietl the idea of due process to  
a i u i n  the niinntr hr tlressetl liiiiiself in the uniform of a soldier. Tradition, 
custom, linbit. and the seiise of justice prohiliitec~ any siich course, and as a 
consequence there was carried over into the military organization at least the 
traditions, ani1 in niost cases the prwctices of the Englisli coninion law. I t  was  
abhorrent that  eve11 i i  coiiinioii soldier or sailor should be denied the right to be 
lir:ir(l aiitl to present his version of a given ti.ansaction. It was easy enough to 
v.i*itr on piipvr i.nles :in11 regnlntioris wliich in theory a t  Irnst protected this right 
of i i i i  accused suldirr t o  he hriirtl : but i n  pnictice this iiiotlified form of judicial 
pi'ocess ciimr into d i i w t  c.oiitlict with the powers o f  comiiiaiid exercising disci- 
pliniiry vciiitrol. Tlir iiet~essitj' for wiiiniiind tliscipliiie was recognized, just  as 
the -4inerican 1,egioii iwogiiizes it todiiy. I)iit ilificultirs iminediately arose in 
rrccinciling this piiwt'i' 18f (wniiiiiiii\l \vir11 tlie Xnelo-Ytison concept of judicial 
p~ocess.  'Phis c*trritlict will 1ii.oh:ihly iilways reiiiiiin, :is it is inherent in the situa- 
tion : and the brst that  C,ongress tint1 the conrts can do is to  attempt to ameliorate 
the sliarptiess of the (,onfiict. I-I(J\YWY~. unless this conflict is  recognized, legis- 
Inticiii p(Jrt;tining to i i i i l i  tiii'y jiir;ti(.t) will either circnniscribe the powers of com- 
I n R l i d  tn il Iioint whr r r  i t  hrconies ?i l l  idle gesture, or it will emphasize the powers 
of conim:inil to the injury of tli? judici:il process. The solution of the problem 
is lint easy. Oiily tht. c o i w c t  understandins, on the  one hand, of a commander's 
relationship to his suliordinti t r s  ;itit1 liis responsihility to them, and on the other 
hand 21  coinpi-ehcnsioii of t he  subtleties of tlie jatlicial process, will produce an 
apgrosiiiinte i,rc.ciiic.ili:itioii of the two forces. The American Legion is par- 
ticiil:irly wncrrned \vlien :iny 1egisl:itioii is l)roposrd, t ha t  it arrive at a decision 

3. There wiis n theory estaii t  ! I I  tlir Unitrtl Stiites for a great number of !ears 
tliiit when 11 ~iiiiii piit o i i  f l i t .  iinihirtii of liis (dciiuitry he  surreiidered certain 
utitnrtil rights. This ('iiiiie i i l iorit  1)rini;irily frciiii the volunteer systein. When a 
nttiii volnnteerrtl, i i  c .oi i t i , ; l ( . t  iirose hetn.wn liis porrrninent iiiid Iiimself, the 
contr;iet Iieing c~iilled enlistnithiit. It  I Y ~ S  v ~ r y  easy in the thali,;< t o  arrive a t  the 
conc,lnsion tliiit l ~ y  this voiitixct t h r  ni i i i i  fors\\oi,e crrttiin c:onstitutional rights. 
This wiis particw1:ii'l). triit' iri Yirw nf the f;!c.t that  the Afth iiniendinent to the 
Friltnriil ('onst itntion sprcifii.;illy l)roviilt>tl t h a t  the grand jury cwuld not be 
dispensed w i t l i  i i s  i i  niitioii:il itistitntion "tBxtvpt in cases :!rising in the land or 
n:rvnl forcrs iir in tlir inilitia \vhe!i in i i c tnul  service i n  time of war  or public 
dziiiger * ' I  W'itli ii siiiiill R r g n h r  A I  it heranie exwetlingly easy for the 
gi.ei!t hocly of (. it izriis to consitler tlirir sc)ld a (.i:iss iiptirt, The administration 
of ini1it:iry jiistice liwiiiiie :i very siiiiple niiittiAr. Congrc'ss haring written on the 
h(ilJkS stiitntrs which in theory pi.esvr'i'ec1 c.ertain n;iturnl i.igiits of the professional 
soldier, the administi.ntion of t hew statutes \\ 'as l r f t  entirely to other professional 
soldiers. The public tit 1;it'gr wns riot coiiceimed. escept in some case made 
I~i'oininent in  tlir prws, t i s  to whether a professional soldier suffered injustice 
oi' not. .\ review of the rewrds iii thr officv (I€ The Jndge Advocate General 
of tlie conrts ni:ii~tiaI, Iiotli I)efore X I I ~  af ter  World War  I. mill convince any fair-  
mintlrd I)ei'son that  .the Arniy did a fairly good job i i i  i ts  administration of 
j u s t iw ,  : i i i ( I  th:it t hew were few (Siisw of injustic*e. SI) long as the  Army was  a 
professiotiiil iiimiy. t l ic l  pnhlic corilll wrll helieve that  when a man enlisted he  
voluntarily, arid with liis eyes (~prii. c4iose to forfeit crrtain rights t ha t  he could 
a ~ s e r t  :IS :I riviliaii. I t  was Iiatheticiilly easy to adopt this attitude, because it 
wiis not troublrsome, :iiid a t  least q;ivtl ease of caonscienre. 

The  sitnation changrd qnickly. however, when the first selective-service law 
w a s  lvritten npon the  books, h e m w e  the small professional Army disappeared, 
and there ciinie into exis tenw :in nrmy composed of thousands of nonpro- 
fession:ils. This presented 21 ~)robleni for the 1)rofesslonal soldier. Trained 
as he was in his ideas of ,justice. it has  been exceedingly difficult for him to 
adjust  his concepts and ideas to the sitnntions arising in  a large nonprofessional 
army. The  need for discipline continued. and more probably became more 
c*ogerit. Bnt  a I i u m a r i  factor arose which was not within the reckoning of 
the professional soldier. He was required to  adapt  the mechanism of the small  

So  guilty man escaped. 

IIl~;ll'~y ('Or'I'i'('t :IS IitJSSibIe. 
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professional a rmy to the  handling of si tuations which arose within the  ranks 
of nonprofessioniil-meri who had come from civil life without the  least  ideas 
as  to the  nevessity for discipline. arid who in fac t  were rebellious to  the  idea 
tha t  they were subject t o  coiiimauds which might mean their  deaths. In  a l l  
fairness, a critic must conclude tha t  the task was fairly well performed, not- 
withstanding the fac t  t ha t  in World War I many crying cases of irijnstice were  
discovered. These cases naturally produced a public clamor for a reformation 
of military-justice practices. rind there resulted the  intensive aud prolonged 
investigation by Congress of t he  disciplinary and military-justice practices of 
World W a r  I. Resultant upon this investigation came t h e  nniendments to  the  
art icles of war evidenced by srction 1, chapter 11, ac t  of J n n e  4, 1920 (41 Stat.  
785).  These amentliuents arid changes were not the  result of liasty or emotional 
action, but were the  deliberate conelusions of Coiigress reached af te r  months 
of study and  investigation. I t  was under this new cotle of 10’20 tha t  inilitary 
justice was atlministered during tlie “long armistice” from 1918 to 1941, nnd 
i t  \vas also under this code tha t  World m’nr I1 was fought. Out of this tr ial-  
md-e r rn r  Iiietliod much Iias been leariied, kind H. R. 2 3 5 ,  which being enacted 
into law bectinie titlt. I1 of t he  ac t  ;iliprovetl June  24, 1948, shows the result of 
tliis esl)erience ant1 t h r  investig;ition which followed. 

The Auierican Legion Iwlit:\.es, tint1 liere iirserts, tha t  witli the  lirospect, which 
will continue into the  indefitiite fnture,  of the ni:iinten:ince of :I large nonpro- 
fessioiial Army and  l i : i ~ y ,  t1i:it a renririitiition must be iitt:iiiird if c’:ir :trilled 
forces retain their  inherent vigor ; ind stt~enptli.  I t  must be frariltly recognizeil 
by Congress and by the military authorit ies tha t  fur  a long t ime to conie our 
Army will lie largely composed of notiprofessioii;il men wliosr: terms of seri7ice 
will be liiuitecl. There will of conrse be found t h ~  professional solditir \vho by 
deliberate choice hns selected the military profession as liis vocation. Biit t h e  
vast majority of the  persotinel will be but temporary soldic>rs who will,  ;ifter 2, 
3,  or 4 years,  return to  civil lift‘. There n i u b t  be a cwtiststit flow of new men in to  
the  services to rep law thost, th;i t  1e:ivr~ thew. Ant1 in  ordtv to secure the  r igh t  
type of citizen soldier, whether tliere be a Selective Service A(:t or not, there  
must be llositive assiiriinct’ to liini thttt his r ights as  a citizrn will not be violated 
when he comes under the  discipliti:iry <!(JlltI’ol of tile military. I t  is  asserted tliat 
a morale factor enters into this situation, and the  American people must be 
convinced tha t  their  sons will receive justice. The  militar). iunst recognize tlie 
sensitivity of public reaction, a n d  i t  must, to the  best of i t s  ability, a t tempt  
to reconcile tile ir ihermt conliict b,etween the  povers  of command and the  
administration of mili tary justice. 

There is a n  extremely iiuinan factor in tliis situation which cannot be ignored. 
I c >  upon the  ,statute hooks the  most perfectly conceived piece 
:.I1 insofar a s  humanly possible will preserve discipline in  the 

armed forces and  a t  the same time pt’otc’ct t he  intlividnal agiiinst tyranny, tlie 
fac t  remains tha t  t he  execution of these s ta tu tes  will be by human beings, a n d  
in spite of all  precautionary nrrnngenients, there will be I;ipses on givvn occasions. 
It was  said by the  W a r  Departnient’s Advisory Conimittee tlint : 

“Almost without exception our informants said tha t  the  Arniy system of 
justice in general  and as written in the  books, is  a good one ; tha t  it is  excellent 
i n  theory :ind designed to  s r m r e  swift  and sure  justice ; t h a t  the innocent are 
almost never convicted, and the  guilty seldom acquitted. Wi th  these conclusions 
the committee agrees. We were struck by the  lack of testimony as t o  the  con- 
viction and  punishment of Innocent men. This is  doubtless t r u e  because, speaking 
in general terms, tlie systmn is designed to accord a f a i r  tr ial .  

“The committee noted, however, amongst t he  constructioe cri t ics of t he  sys- 
tem, a surprising lack of erithiwiwiii for  i t s  ii1ier;itioii. 0 1 1  tlie contrary,  there  
was  often a disquieting ahsicwc.e o f  respect for  l h c l  operation of the  system in  
i ts  tremendous expansion untl(di* the  iinpacf of w:w. There was considerable? 
indignation a t  mine of the current a n d  all  too f r g n c n t  Ill?ak-dow.ris. The 
general coiiiment was  t h a t  t h i ’  system laid down in tlie Mtinual for Cour ts  
Martial  of tlie Army was  not fOlllJwcd iis closely as i t  should have been, and 
tli:it the system tiot infrequently bi.okr down because of two things: (1) A fail- 
ure on the par t  of the  Arriiy to fo re% ( .  tlie n-i.tls of its sy-tem o f  tiiilitnry justice 
and  a reluctance to utilize available i i i<’ i i  of Itgal skill. si0 t l i i i t  t he  courts w w e  
freqnently Ptnffetl with incompetelit men;  ( 2 )  the denial to  t he  courts of inde- 
pendence of action i t i  many instances by the  cominandiiig ofKicers who appointed 
the  coiirts a n d  reviewed tlieir judgnwiit, ant1 wlio csonc.eive.tl i t  t he  duty of t he  
comniantl to intorfew fo r  disciplinary pnrpnsrs.” 

* 
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4. With the presentment to Congress of the Uniform Code of Military Justice 

(H.  It. 2498), the American Legion believes that it is performing its duty, not 
only toward its own membership, but also toward all veterans, present and 
future, in presenting its views and criticisnis concerning this proposed legisla- 
tion. The above summary will indicate that the American Legion is not dog- 
matic in its approach to the problems involved in such legislation, but is en- 
deavoring to find a method of reconciling the differences between the force of the 
power of command and the processes of justice. I t  seeks to support the needs 
of the armed forces for an effective discipline, and it likewise seeks to p r o t e t  
the individual citizen against arbitrary and despotic use of the power of com- 
mand. I t  is upon this premise that the following suggestions and criticisms 
are  offered. 

111. COMMENTS AND CRITICIS.MS AS TO SPlZClFIC PIiOYISIONS OF' THE PROPOSED 
UKlFOR3I CODE OF MII.ITARY .JUM'I'ICE 

1. Tlie report of the Special Conmiittee on Xilitary Justice of the Association 
of tlie Liar of tile (:itj- of Sew Yorlr, dated Febrmtry 4 i ,  1948, criticized H. R. 
2575 (80th C'oiig. ) in thiit it  dit1 not t3ect three cvitain vital reforms proposed 
by the War De1)artiuent's Advisory Couuiittee 011 Military Justice : 
"(uj l'nat courts should be appointed by the Judge Advocate General's De- 

partment and not, a s  a t  present, by tlie coniiuand. 
" ( b j That assigned defense counsel should be a truinetl lawyer appointed by 

the Judge Advocate Geiirral's I)epaitment, arid not, as at present, by the com- 
mander. 

" ( c )  That initial review of decisions of the court (except for clemency) 
should be placed iii the hands of the Judgr Advocate General's Department." 

The Americmi Bar Association, speaking tlirough its special committee on 
militiiry justice. as amplified by its chairman. R1r. George A. Spiege:berg, sub- 
mitted to the subcomiuittee of the Coiiiinittee on Armed Service of the House of 
Keyresentatives the following proposition : 

"The reinedy suggested is a simple one: tlita power to convene the court, t o  
appoint assigned defense couusel ant1 to ortler the sentence executed would be 
taken from the coinmaridirig officer and vested in the Arriiy Judge Advocate 
General's Department or its equivalent in the other services. Commanding 
cifficers who under existing law convene tlie court would he required to make 
avnilable to Army or higher headquarters R panel of officers available and 
qualified for court-martial service. Froiu such pane1 the Judge Advocate Gen- 
eral a t  Army or higher headquarters (or equivalent echrlnns in other services) 
would select the general court to adjudicate the cases in a particular division. 
That court could, of course, be romposetl of officers selected eutirely from divi- 
sions other than the division in which they are  assigned to preside. In that 
way and i n  that way alone can you have n court composed of officers not 
snbjwt to the domination of the commander who has directed the trial of a 
man i l l  his command. Tlie commanding officer woultl, of rourse, have the right 
to add names or to withtlraw names from the 1)anel of officers available for 
caoui't-niartial service as requiretl by tlie needs of his comniantl." 

( a )  The Uniform Code of Military .Justice (hereinafter referrrd to as  uni- 
form code) is subject to the first criticism ( a )  above set forth. By article 92 
the appointment of the general court will still he made hy the command. 

This witness is intimately acquainted with the practices, routine, and duties 
of the offic-e of the Judge Advocate General of the Army. (He does not venture 
to speak with authority a s  to the office of the Judge Advocate General of the 
Navy, but his asseveration pertaining to the office of the Judge Advocate General 
of the Army applies likewise to the office of the .Judge Advocate General 
of the Air Force.) Even with its limited staff todag, the office of the Judge Ad- 
vocate General of the Army is one of the largest law offices in the world. The 
supervision of the administration of military justice is hut one of its Aiities. It 
is charged with the performance of other legal responsibilities of equal importance. 
I t s  divisions of contracts. claims. military affairs, and patents and copyrights 
transact enormous volumes of business each month. It has always been notorious- 
ly nnderstaff~d, except in days of national emergency or war. The flrst and most 
experienced of legal skill is required. The derisions that the Judge Advocate 
General must make are of enormoiis importance to the Military Establishment. 
If this proposal means that the Judge Advocate General of the Army sitting in 
Washington appoint all of the courts, i t  will impose upon this corps a duty 
which is riot possible of effective performance. Xot only does this condition 
argue against siich plan. but there is the highly practical problem of informing 
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the Judge Advocate General as to personnel that  will be available for the appoint- 
ment on courts in the Military Establishment, far-flung as i t  is  around the world. 
I n  practice, the Judge hdvocate General will be conipelled to rely upon informa- 
tion furnished hilu by the commanding officer of the uni t  for  which the court  will 
be appointed. H e  will be dependent upon information reaching him from the 
fleld, as he  has  no other possible means of learning the identity of the available 
officers and  men. The commanding officer will be.required to subordinate other 
exigencies of service to the demand that  he make available at all  times certain 
q e n  for court  work. There will be two results from such a system : (1) a s  a prac- 
tical matter,  the Judge Advocate General will appoint on the courts the same 
inen tha t  the commanding offic’er would haye appointed in the first place; and ( 2 )  
there will be difficulty in ascertaining the availability of officers and men for  a 
given court  a t  a given time. The eventual result mill be that the appointment of 
the courts will be delayed and Fi l l  be snbject to increased inistake and error. 
Officers will he :ippointed who h a r e  been transferred froin the command af ter  
the certified list has  heen sent by the commanding officer to the Judge Advocate 
General as to available personnel. Furthermore,  should an  enlisted defendant 
demand the presence in the courts of enlisted personnel, the Judge Advocate 
General would be entirely a t  the mercy, not only of the comnianding officer hold- 
ing court-martin1 jnrisrliction, but also OP subordinate officers of that  command. 

This witness believes lb i i t  such change would produce confusion and not attain 
i ts  objective. The appointiiiriit by the Judge Advocate General, sitting in Wash- 
ington, of :I court for Grneral 1’:itton’s Third Ariny ;iftrr tlie Saint Lo break- 
through, would have been a ridiculous proposition. General i-’:ittori himself had 
difficulty in finding personriel xvailable for highly nwessnry courts while he  was 
moving rapidly through France up to the German frontier. How could i t  be ex- 
pected tha t  General Ct-amer, the then Judge Advocate Generiii, would have been 
able to select a court? A inere st:iteiiient of such sitwition is enough to deinon- 
s t ra te  the impracticability of the plan. However, Mr.  Spiegelbrrg’s statement 
quoted above tlefinitt~ly outlines an alternative plan in line with the geiieral pro- 
posal t ha t  the appointitlent of courts be removetl froin the command authority. 
He proposes that  general courts be appointed by the Army level from panels of 
offiicws submitted by division coiiiiiianders, and in emergent situations by Army 
group commanders from panels submitted by Army conimanders. The actual 
selection of the personnel for  the courts would be done by the judge advocate of 
the Army or  Army group acting for  the Judge Advocate General. Under such 
arrangement, it would be possible for courts acting for X Division to be composed 
of oliicers froin Y, Z, and W Divisions, or such court  could be officers from S Divi- 
sion itself. It  is manifest that  the scheme envisions primarily combat organiza- 
tions, a s  IIQ mention is made of supply and logistic organizations. Most probably 
it would likewise be applied to the latter,units, but careful statutory draftsman- 
ship will be necessary in order to cover all of the technical situations. Communi- 
cations Zone (Services of Supply) in the Europetiii Theater of Operations was a 
top logistics command having several bases, each of which was granted by the 
President general courts-martial juristlictiori. I n  the functioning of the general 
courts of tlie bases, the coninliiiltling geiiwil  of Communic:ttions Zone had no func- 
tion. The  records of tr ial  were first reviewed by the  commanding geueral of the 
base and  tlirn by the commanding general of the theater, in death and dismissal 
cases, with final decision by the board of review. In  all other cases the board of 
review exrrcised final appellate review powers by automatic appeal froin action 
by (*ommanding general of the base. 

(If 
it is  practical in the Army, it will be practical in the Air Forces. As to the  
Navy, this witness expresses no opinion.) It would definitely lessen “command 
pressure” on the courts and go f a r  in the direction of protwting i t  from undue 
influence of command authority. If divorcement of the military justice process 
from the command power was  the only consideration, the plan would be worthy 
of trial, a t  least in peacetime. In the opinion of this witness, discipline would 
not be seriously impaired or injured by this change, aiiil certiiiiily a c.omm:indinp 
ol3cer of the division (o r  corresporidiiig coiuiuarid) would have little opportunity 
in  visiting his displeasure upon court members through efficiency reports or with- 
holding of promotions. There is a close, if not full, approach to the independence 
of t he  court  in i ts  judicial action, There Temains for solution the problem of its 
practicability in time of war.  It is difficult to measure the impact of such sys- 
tem on combat conditions. It is  doubtful whether any person, no matter  wha t  
hls  experience may be, can give a reliable opinion on this point. It is  wholly 
new and  untried. Questions of communication and transportation are involved ; 

The scheme presents tidruirable features worthy of serious consideration. 
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and of more serious import is the question of utilization of maiipower. The 
American Legion will not oppose such plan, but it offers the cautionary advice 
that before it is adopted, Congress should be reasonably certain i t  is not creating 
a.mechanism that will prove unworkable or burdensome to the point of impairing 
e5ciency. 

Reference should be made to section 6 of S. 1606 (by Nr.  Bridges), (pp. 5 , 6 , 7 ) ,  
whereby a modification of the last-mentioned plan is attempted. There the court 
is “selected” by the senior officers of the Judge Advocate General’s Corps as- 
signed to the command of the convening authority from a panel of officers and 
men (consisting of twice the number to  be chosen for the court) submitted by 
the convening authority. This method of selection applies equally to general 
and special courts. This scheme represents no change in present practice. Evi- 
dently the draftsman knew little concerning the selection of general courts, 
because the lam would do but little more than place in statutory form the p r e  
railing practice, both under the 1920 code and 1918 code. The staff judge advo- 
cate has usually “selected” the courts’ personnel. This has been one of his  
principal and sometimes most onerous duties. The appointing or convening 
authority acts on his advire or  suggestions. Sometimes the chief of staff has  a p  
proved the court’s membership without consulting his coniiiianding general. This 
proposition means nothing in practice, and the objective of the American Bar 
Association and American Legion of insulating the court from undue and irn- 
proper influence of higher authority remains unattained. The Preseqt system, 
regardless of its faults, has the advantage of being direct and honest. h e  pro- 
posal is an idle gesture pretending to be something that clearly it is not. 

( b )  Discussion of criticism ( b )  supra will be hereinafter contained. (See 
par. 111, 5 ,  infra.) 

( e )  The uniform code perpetuates the practice heretofore existing in the 
Army of a review of the record of trial by the appointing authority (arts. 60 
through 65).  -4 similar practice has prevailed in the Navy, except that no opin- 
iou of the legal oficer is required. The witness has never understood the reasnil 
for the objection to this procedure (assuming, of course, the necessity of authorip 
ing the coniuiand to appoint the court). In  considering this power, attention is 
directed to A. IT. 47 ( d )  ( f ) ,  Manual for Courts Martial, United States Army, 
1949. It will there be noted that the reviewing (appointing) authority, in con- 
sidering the record of the trial and acting upon the sentence, is not authorized to 
increase the latter. His entire authority points in the direction of either dis- 
approving the sentence and ordering a rehearing, or reducing the quality of the 
offense and mitigating the punishment. The elimination of this preliminary 
review by the appointing authority will remove a safeguard for the accused 
that times without number has been effectively exercised. I n  addition, the action 
of the appointing authority on the record is highly informatory to the board of 
review. Inte,l,ligent and experienced commanders have exercised the authority in 
the old “60% rases always f,or the beneflt of a defendant. This review can be 
eliniinated without any  destruction of the fundamental structure of appellate 
review ; but it is believed that the benefits, both to the accused and to  the board 
of review, are so great that such elimination would be a mistake. Evidently the 
committee of the Association of the Bar of the City of Xew York did not fully 
understand how this power of review had been exercised. The prohibitions 
against increasing the weight of the sentence, and also against attempting to 
reverse a finding of “not guilty” safeguard the rights of an accused, and at the 
same time give him the beneflt of this preliminary review, which in hundreds 
of cases has resulted in a disapproval of the sentence and a refusal of the 
reviewing authority to order a new trial. The witness has seen dozens of records 
where the reviewing authority set the accused free after he had been found 
guilty by a court. The action by the reviewing authority is judicial and execu- 
tive in nature, and when intelligently exercised, has resulted in the elimination 
of the automatic appeal to the board of review, with the resultant burden 
of work. I t  is suggested that the retention of the practice here discussed is most 
desirable. 

2. Reference has heretofore been made to the recommendations of the War 
Department’s Advisory Committee with respect t,o checking command control 
over the militaiy justice process. In the opinion of this witness, this is the vital 
issue in this proposed legislation. Hereinbefore there has  been discussed the 
conflict existing between the power of command and the military justice pmcess, 
hut no sperific recommendations were made as to this matter. The uniform 
code has virtually repeated the provisions of both the Courts Martial Manuals, 
1949, for the Aimy niitl the Air Force, with respect to protecting the integrity 
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of the military courts. Reference is made to article 37 of the uniform code, 
which is derived from A. W. 88, Manual for Courts Martial, United States Army, 
1949. In addition, i t  prohibits the convening authority from influencing the 
law officer and counsel. The same manual contains this elaboration of the 
article : 

“A commanding officer may, through his stafl judge advocate or otherwise, 
give general instruction to a court martial which he has appointed, preferablr 
before any cases hare  been referred to it for trial. Such instruction may relate 
to the rules of evidence, burden of proof, and presumption of innocence, and may 
include information as  to the state of discipline in the command, as  to the prev- 
alence of offenses which have impaired efficiency and discipline, and of com- 
mand measures which have been taken to prevent offenses. Such instruction may 
also present the views of the Department of the Artily as to what are  regarded 
as  appropriate sentences for designated classes of offenses. The cotnmander may 
not, however, directly or indirectly give instruction to or otherwise unlawfully 
influence a court as to its future action in  a particular case. Commanding 
officers are  expressly forbidden to censure, reprimand, or ;idmonish a court 
martial, or any member thereof, with respect to its findings, a sentence adjudged 
by it, or the exercise of any judicial responsibility * * *” (Manual for 
Courts Martial, 19-19. sec. 87 ( b ) ,  p. 92).  

Undoubtedly the violation of this statute by a commanding officer mould result 
theoretically in charges being preferred against him under article 134, the geueral 
article, or under article 98, which provides punishment for any person subject 
to the code, who “knowingly and intentionally fails to enforce or cor:iply with any 
provision of this code regulating the proceedings before, during, or after trial 
of an accused ;”. 

In  theory these articles certainly provide adequate safeguards against inter- 
ference with the process of justice, by the command. But the situation must be 
viewed in a practical light. The preferring of a charge for such violation of law 
against a division commander would be a most unusual procedure. Considering 
the relationship of a commander to his subordinate, it could not be expected that 
an outraged lieutenant or captain, for instance, would file such charges, except 
in a most extraordinary case. The extrajudicial punishment that could be in- 
flicted upon such accuser by a division commander during the period between 
the filing of charges and the trial can well be imagined. Deprivation of privi- 
leges, the imposition of onerous duties, and the placing of the junior officer in 
“social Coventry” would be a n  easy retaliation by the accused division commander. 
It cannot be expected that  any charges would originate among subordinates. 
They mould come from above. Therefore, the value of sections 37 and 92 of the 
uniform code is the moral restraint they impose upon the command. 

After prolonged and careful consideration of this problem, this witness has  
been able to devise only one plan or scheme to insure the observance of the in- 
junction contained in article 37 by a commanding officer, and it must be admitted 
that this plan weighs heavier on the moral side than on the practical side. This 
witness proposes that  article 37 be supplemented by a provision which would 
declare that  a violation of the article would constitute a civil offense, indictable 
in a United States district court, with a n  appropriate punishment of a Ane and 
imprisonment. Such addition would remove the prosecution of an offending of- 
ficer into a United States district attorney’s office, and i t  is believed that this 
threat, if contained in  the statute, would be the most effective brake upon un- 
lawful influence of the military judicial process. It is not believed that any 
serious constitutional question would arise where the offense was committed with 
the Army in the fleld in foreign lands, as  it would constitute an offense against 
the processes of justice of the Federal Government, and such a n  offense may be 
committed anywhere. I t  is admitted that the infliction of a civil penalty for  a 
military offense is a departure from American tradition and practice; but on 
the other hand, it is submitted that Congress has the right to protect the integrity 
of one of the Federal judicial systems (military) through the mechanism of 
another Federal judicial system (civil). There is also thereby introduced an 
effectual system of checks and balances, and it is suggested that  it would be a 
foolish commanding general who would venture a violation of this interdiction, 
when trial in a civil court and a jail sentence awaited him. The introduction of 
civil remedies into court-martial practice is not unknown. In England today a 
Private soldier may have a n  action in the civil court against his commanding 
OfeCer for such damages as  he may have suffered while in the service through the 
viOlat!On of his lwal rights by the commanding ofleer. 

UNIFORM CODE OF MILITARY JUSTICE 
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Finally, it is believed with the additional penalty prescribed for  a violation of 

article 35, that  the interpretation above quoted from the manual is a fair elucida- 
tion of the subject. !Pime and again civil judges in instrucing grand juries have 
explained to them “the prevalence of offenses” which have existed in the com- 
muniQ and hare  cautioned the juries as  to their duty to  seek out crime and 
criminals, KO objection has ever been raised against such grand jury instruc- 
tion. It is also considered that  courts martial should receive information as to  
what the Department of the Army regards as “appropriate sentences for desig- 
nated offenses.” One of t l x  great criticisms made of the military justice system 
ia the inequality of sentences and the disparity of the same. This same condition 
exists in the Federal courts. The Attorney General annually for years has called 
attention to this situation. The entire elimination of inequality in sentences is 
probably not possible, but certainly a declaration by the Department of the Army, 
properly conveyed to the court, as  to appropriate sentences, does not invade the 
province of the court nor prejudice the rights of a guilty accused. 

The boards of review in the Office of the Judge Advocate General, or in a 
branch oace, have always experienced diBculty in determining whether or not 
the appointing authority exercised unfair inHuence upon the court. In the Euro- 
pean theater of operations a few records came up on appeal which contained 
information pertaining to the actions of the appointing authority in  a given case. 
The great percentage of the records failed to reveal any undue influence. The 
boards of revien in the European theater of operations in particular, were wholly 
familiar with the fact that such information, if i t  existed, would be concealed, 
either deliberately by the reviewing authority, or more usually as  a result of the 
temerity of defense counsel to present proof of such fact. One of the reforms that 
mPy be effected is a statutory requirement that  all communications between 
the  appointing authority and the court, and between the court and the appoint- 
lng authority, before, during, and after a trial, shall become part of the appellate 
record, and that  it shall be the duty of the reviewing authority, the court mem- 
bers, trial counsel, and defense counsel to insert in the record of trial any and 
all evicknce pertaining to the relationship of the appointing authority to the court 
and his communications to it, with a warning that the omission of such informa- 
tion, when it exists, shall constitute a n  offense under the code. If this requirement 
is adopted, the task of appellate tribunals of determining whether undue influ- 
ence was used on a court will be much easier than heretofore. It is not believed 
that  the provision of article 3%C, uniform code, is sufficientlv broad to assure 
the inclusion in the record of trial of the last above required information. 

3. The right of an accused soldier to demand the presence o t  enlisted personnel 
on either a general or special court martial first made its appearance in A. W. 4, 
as amended by H. R. 2575. The uniform code retains this provision, and it is 
now in operation. The first courts to which were appointed enlisted personnel 
were convened by Headquarters Command, USAF, at Bolling Air Fnrce Base, 
Xstrict of Columbia, and also by a court-martial jurisdiction in Heidelberg, 
Germany. I ts  value is yet to be demonstrated. The special committee on military 
justice of the Association of t h e  Bar of the City of New York wrote thus : 

“There has been considerable discussion concerning the presence of enlisted 
nlen On military courts. Your committee believes that  the public attention given 
to this aspect of the bill f a r  outweighs its importance. The presence of enlisted 
men on courts is of doubtful value to the accused, since, in all likelihood, those 
appointed would be career soldiers, more severe than officers or their subordi- 
nates. If, however, the provision tends to give the enlisted man more confidence 
in the courts and a greater feeling that justice will be done, we see no objection to 
the experiment.” 

The committee above quoted has probably stated the real value of such provb 
sion. If the insistence that enlisted men be placed on courts martial is motivated 
by the idea that the courts would be mwe lenient, the proponents of the plan 
will most probably be bitterly disappointed. In the opinion of the witness, the 
presence of qualified, intelligent enlisted men on the court will not in any respect 
result in more acquittals or in less onerous sentences. If, on the other hand, the 
placement of enlisted men on courts is prompted by the desire to strengthen the 
courts in the eyes of both the public and the enlisted personnel, this change is 
justided, and it is upon this basis that the American Legion supports such 
change. The results will be watched with great interest, and it is hoped that such 
reform will give increased confidence in the military justice system. 

Reference is made to section 3 of S. 1605 (by Mr. Bridges) whereby the  
placement of enlisted personnel on general and special courts martial for trial 
of enlisted personnel is made mandatory when demanded by a n  accused, regard- 
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less of the fact  that  qualified enlisted prrsonnel a r e  not :iydli+ble. Under H. K. 
2’853 rind the proposed Uriiform Code of Military Justice, 21 court, even af ter  
dexiiantl of an  accused for presence of eiiiihted personnel 011 the court, n u ~ y  t ry  
hiin if enlisted persolinel are not available because of “physical conditions or mili- 
tary exigeucies” which must be certified and explained by the xppointirig author- 
ity. I t  is submitted the proposal of the uniform code fully protects :In accused, 
iiIid a t  the siiine time periiiits flexibility to care  fo r  unusual circumstances. How- 
ever, there ciin be no real objection to the proposal of S. 1605, because a s  a prac- 
tical matter : in apiwinting authority will always hesitate t o  refuse to comply 
with a n  accused’s demand for enlisted members on the court which tries him. 
I will be a r a re  and sirigular case where enlisted personnel will not be inade 
available for a court. 

-1. The American Legion highly approves article 26, which directs t ha t  the law 
officer of a general court sliall be “a member of the bar of the Federal  court or 
the highest court of a State  of the United States, and  who is certified to t ~ e  quali- 
fied for such d n t s  by the Judge Advocate General of the arnird force of w1iic.h 
lie is a memher.” This requirement should have been writ ten into the law at 
the time of the enactment of the 1920 code. I t  is absurd to believe t h a t  a doctor 
or  a merchant or  an engineer can act  in this capacity. We prefer this provision 
l o  that  contained in A. W. 8 as innended by H.  H. 2575, which authorized “an 
otfcer of the .Judge Advocate General’s Corps” to  be appointcd a law member, 
whrther or not he was a member of the bar.  It is urged tha t  the requirement 
that  i I  lawyer and only :I 1:~wyei- fill this position is a great advancement. Fur-  
thermore, the provision in article 26 that  t he  law officer shall not consult with 
the members of the c$oiirt other than on the form of the findings, except i n  the 
i resencr  of the accused, tr ial  counsel, or defense counsel, nor shall he  vote with 
the members of the court, is  a rrform which the legal profession has  long sought. 
Although this witness, a t  the time he appearrd before t h r  subcommittee of the 
House (’ommittee on Armed Services. 1)elieved tha t  this provision was unohjec- 
tionable, he has  reconsicleretl t h r  matter. While recognizing tha t  it is  a situation 
which presents both favorable and unfavorable aspects, he is  inclined to believe 
that  the present provisions of law as set forth in A. W. 8 of the 19-18 rode. which 
nuthorizr the presence of the Inw officer in the closed session of the court arid 
nlloivs. him to vote npon findings and sentence, constitutes a safeguard for t he  
accused. IVithont the law oflicer in the closed session, the l a y  members of the 
voiirt would he j i idge hoth of the facts and the law. This is a situation which 
parnllrls that  of Juries in justice of the peace courts. It does not make fo r  
certainty, as there is  always a chance tha t  without counsel and  advice a layman 
fact-finding body v i 1 1  either misconceive the law of a case or misapply it. Looking 
a t  the matter frr,:ii the standpoint of a n  accused, t he  presence of the lam officer 
in the closed sessicins of the court appears to he a n  advantage to him. 

5. Article 27 of the uniform code, in prrscribing the qualifications of tr ial  
counsel and defense counsel, does not require t h a t  either of these offleers be a 
memher of the har,  if  he shall he a judge advocate of the Army or Air Force 
or a law specialist of the Xavy or Coast Guard. I n  this respect, the  qualifica- 
tions are hroatler than the qualifications for  n law oficer. who must be a lawyer. 
T w o  suhsidiary provisions probably assure that  there will he no abuse of allow- 
ing nonlawyer judge advocates or nonlawyer law spec’ialists to act  in this  capacity. 
The first is tha t  he must he cwtified as competent to  perform his duties by the 
Judge .4clvocatc. Crenclral of the rii’inrd force of whivh he is  :I member. The second 
proviflrs that  tri:il roiinsel nntl tlrferise coiinsel shall be of eqiial qualification. 
There is  an e l ~ m e n t  in t h r  legal profession which contends that  every judge 
advocate and law spwinlist shonld he admitted to practic*e either in the Federal 
courts or in on(’ of the State coiirts. In  the great majority of instances this is  
true. But  there is n small numher of judge advorates and law specialists who 
have never heen admitted to practice in any court. Granted tha t  these nonlawyer 
judge a(1vocates and law specinlists a r e  qualified men, the fact  remains that  i n  
the eyes of the legal profession they are laymen. T h e  reason for this liberalizing 
provisiori is a practical one, and  that  is to  permit the use of a layman judge 
advocate or n layman law specialist where otherwise they would be disqualified. 
It is qnestionahle whethcr in nny nnit nf a division or l n r v r  thcre will he enough 
trained lawyers availahle to act  HS law officers. tr ial  couiisc~l, and defense counsel, 
and ronseqiiently resort must he had  to the layman judge advocate and  the lay,men 
law specialist. If  there were assurance tha t  in Army, Air Force, and Navy 
units there woiild be available trained lawyers at all times to perforin these 
functions. no gnotl reason would exist why B layman judge advocate or a layman 
law specialist shoiild he permitted to practice before courts martial. 
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The sliecial cminiittre on wilitary justice of the Association of the Bar of the 

City of New York, in its ( b )  object set forth above (see par. 111, 1, supra) con- 
tends that defense counsel “should he a trained lawyer appointed by the Judge 
Advocate General’s Department, and not, as a t  present, by the commander.” 
Such perfection of detail is highly desirable, without question, but again the test 
of practicability must be applied. The difficulty of the Judge Advocate General 
ascertaining the identity of a “trained lawyer” i n  a unit located on the other 
side of the world is obvious. Likewise, he must be selected from a panel inade 
avai1al)le by the commanding officer. Under such circumstances, nothing would 
be gained by this change. 

6.  Articles 30 through 33 of the proposed uniforin code, corering pretrial pro- 
cedure and investigation, when viewed in the light of the recent decision of the 
Supreme Court of the United States in the case of Hunzphrey, Warden United 
,States Penitentiary, Lewisburg v. Berntrrd W. Smith,  tlecided April Z, 1949, are 
siitisfactory. The uncertainty prevniliiig prior to the Smith decision concerning 
the correct interpretxtion of thew prc2trial p ons has now been eliminated. 
The Smith decision definitely ho!ds that the sions of old article of war 70 
of the 1920 code (ar t .  46, 194s code) are  not dictional. but directional, and 
that  a failure to cnnduct pretrial iiirmtigntioris t i s  reqniretl by A. IV. TO does not 
deprive a general court martial of jurisdiction so as to empower civil courts in  
habeiis corpus proceedings to inva1i:lnte court-martial judgments. The relevant 
provisions in the Manual for Courts M:irtinl for 1941) (see.  3Z9 pp. 28-32) were 
written on the hypothesis that A. W. TO (1920 code) :irid .i. W. 46 (1948 code) 
would be interpreted i i s  directional and not miIrIdatory. In other words, the 
manual foreshadowed the Smith decision. The fililure riot to conduct a pretrial 
investigation, as required by th? StiitIIte, may result in prejudice to the accused. 
The proposed article 32 of the uniforiii code eliminates the jurisdictional question, 
Hnd yet, in  the opinion of this witness. it establishes a mode of procedure which 
will be highly beneficial to the accused. The test prescribpd is whether or not 
the failure to meet the requirements of the pretriill inrestigation prejudices the 
accused in his defense. If the attention of the court is invited to violations of 
these directions, it may grant relief, either through continuation or through 
requiring additional investigatioh for the benefit of the accused. I t  is believed 
that this solution of the problem is the beat yrt presented. An acciisrd may, 
under the proposed statute, hare  the benefit of counsel a t  the pretrial investiga- 
tion, if he desires, ant1 he should be conftsotited by his iiccuser arid witnesses 
rlgainst him, and should be able to prrsent witnesses in his own behalf. The 
pretriiil procedure should be cwnductetl in such marinrr as to permit both the 
prosecution ant1 defense to discover all evidence available, and to make it possible 
for the free use of the accused as well as the prosecution. The right conferred 
upon R inilitwy suspect for A pretrial irivestigntinn is H ralnnble right. If there 
is vigorous and good-faith compliance with the directions. the accused will have 
an opportunity for tlefeiisr not heretofore possessed by him. If a few investigat- 
ing officers who :ire tlei’elict i l l  the I)erforinance of their duties are charged and 
brought to trial under proposrd articles 9s of thr utiiform code for the iioncom- 
pliiince with the pr~ivisi~tis of proposed :iiTicle 30, etc., the rlesirtJd e r i d  will prob- 
ably be achieved. The 
law may be perfect in it Only 
educ:ition of military per oiltiel in the wquirenierits of law will achieve lasting 
reforins. 

7. Article 41 of the uniforu~ (.ode ~ ~ i i d ~  its folio&‘s : 
“KO person shall, without his vonscwt. hr tried a srcond time for the san1e of- 

fense; but no proceeding in whic*h :in ;icwised has been found guilty by A court 
martial upon tiny rhurge or spevificrition shall be held to he  i i  trial in the sense of 
this article until the linding of guilty 11;is becollie final after review of the case 
has been fully completed.” 

This provision in siihst:inc*e is discnrereti in .I. W. 40 of the 19’70 code, and 
A .  W. 40 of the 1949 code. I t  l ~ a s  been applietl literiilly in several cases, but it 
wtis not Ilntil the f:imous case of TPadc v. H m f r r  thiit it iwdvea  its crucial test. 
The Wade case involves the problem as to whether jeopardy attaches before And- 
ings of H cwirt martial. ‘IYie District Court of‘ the Easteru District of Kansas held 
oil hiiberis corpus (72 Fed. Supp. 755) that not\vitlistwntling the literzl readiiig of 
A. W. 40 (ar t .  44) that jeopardy could attach before findings. The circuit court 
of tippeals reversed this holding (169 Fed. ( 2 d )  9 i 3 ) ,  i i i id  Wade was granted 
certiorari by the Supreme Court. To the great miilority of the legal prof2ssion 
who $Ire frlmiliar with mWsnbject, a literal application of A .  W. 40 i s  extremely 
offensire The Wade case in one iii point. Wade had been charged with the crime 

Here again. however, is tlie everlasting human factor. 
mechanism, but its enforcwnent mag lie bad. 
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of rape, and went to trial before a divisional court martial. Both the prosecution 
and the defense rested their case, and the court went into closed session to de- 
liberate. After deliberation, court was opened and the trial judge advocate was 
requested to produce two certain witnesses mho were alleged to know facts con- 
cerning the d e n s e .  The court then adjourned, subject to call. Subsequent 
to adjournment of the court, the divisional commander recalled the charges from 
the court and transmitted them to another jurisdiction, on the assertion that 
due to tactical conditions the witnesses were not procurable. The receiving 
jurisdiction in turn transmitted the charges to a third jurisdiction, with the 
request to bring 1 ,’:)de to trial, on the same charges, Because of the proximity of 
the required witiiesses. At the second trial Wade pleaded former jeopardy and 
placed in evidence the complete record of his first trial. Based on the literal 
reading of A. W. 40 (proposed art. 44) the third court martial overruled the plea 
of former jeopardy, holding that until there was an approval by the reviewing 
authority there was no complete trial. In the obinion of a great many lawyers, 
article 44 is unconstitutioiial, and void, because it does not recognize one of 
the interpreted principles of the fifth amendment, that jeopardy may attach before 
verdict. The circuit court of appeals in the Wade case refused to adopt a literal 
reading of this article, and irnplietlly held that jeopardy may attach before find- 
ings (verdict) but in the specific instance, the doctrine of “imperious necessity” 
intervened, and thereby nullified the first trial. Both the trial court and the 
circuit court of appeals appear to have been in ugreenient on the proposition that 
the Afth amendment is rrpplicvtble to riiilitary justice practice,, and that  A. W. 40 
must be interpreted within tlie purview of tlie fifth amendrnent. The difference 
between the district court and the circuit court arose primarily oil the question of 
“imperious necessity.” 

On April 23, 1949, the Supreme Court of tlie United States released its opinion 
in the Wade case. Bntli the ninjority ani1 dissenting opinions are based upon 
the premise that the fifth atnenc!tnent of the I”eclera1 Coiistitution is  applicable 
to the military justice process, and that, therefor?, jeopartly may attach to a trial 
before a court martial, before Iindirigs. Tilt. mktjority trliiniori refnses to adopt 
the literal reading of article of war 40, 1920 code (ar t .  44, proposed uniform 
code), and founds its decision upon the doctrine long ago announced in United 
States v. Perex ( 9  TVheat. 679).  The result of this decision is that article 44 of 
the proposed uniform code must he wholly eliminated in its present form, and the 
double jeopardy provisions Iiiust be stxted under the doctrine of the Wade case. 
The new article mis t  recognize that jeopardy may attach before findings and that 
the doctrine of “imperious necessity” is now part of tlie military law. The new 
article must express the doctrine of the United States Supreme Court that the 
ancient common-law pleas of autre foi corivict and autre foi acquit are  supple- 
mented by a form of jeopardy occurring before findings. In the opinion of this 
witness, the Wade decision is a great victory for  that  group of military lawyers 
who long opposed the literal application of old article of war 40. There always 
existed the terriptatiori for an appointing authority to withdraw a charge whtn 
he learned that the prosecution was going to fail in his CiISR. Under the Fed- 
eral court rule, the failure of a district attorney to have present in court his 
necessary witnesses is not “imperious necessity” and the same rule should cer- 
tainly apply in courts martial. However, “imperious necessity” in civil courts 
must he Inore limited in  rncwiin:: than “imperious necessity” in courts martial 
in the field. A tactical condition preventing the presence of witnesses or the 
production of other evidence is, according to the Wade decision, an “imperious 
necessity” where the miisation is the h:ittle condition and not the mere failure 
to produce witnesses for the piwecution. The doctrine which is now the lam 
allows a wide field of discretion, and will not in any respect handicap a court 
martial in its functions. On the otlier Iiniid, it does protect :in accused against 
the arbitrary action of an appointing :inthority iri stopping a trial simply because 
it is apparent that the acgilsetl will b r  acquitted. 

8. Article Gfi ( e )  of the uniform rod(>, with reference to action by and practice 
before boards of review, specilkally provides: “Within 10 days after any de- 
cision by a board of review, the Judge Advocate General may refer the case for 
recommendation to the same or another board of review.” In the opinion of this 
witness, there is no ohjection to the Judge Advocate General returning a de- 
cision to a board of review f o r  reconsideration, provided it is the same board 
of review that p:issed upnn the case originally. Cut to Dermit the .Judge Ad- 
vocate General to “shop arnnntl” his d6’p:trtrnent and find mother hoard of 
review which is willirig to iidopt the Jndgc~ Advocate Cenerxl’s view on a given 
question is wholly destructive of the appellate formula laid down in proposed 
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article 66 et seq. It 
is allowing the prosecution to have “two bites at the cherry.” If the Judge 
Advocate General is  dissatisfied with the ultimate holding of a board of review, 
he may send the case to the Judicial Council, but he should not be permitted to  
seek a board of review that will adopt his ideas. This witness does not believe 
that the draftsman of this section understood clearly the portent of allowing the 
Judge Advocate General to send rases to “another board of review” when he 
is dissatisfied with the decision of one of the boards. 

Attention is invited to H. R. 4080, introduced by Mr. Brooks, and particularly 
to the modified form of safd section 66 ( e ) .  The objectionable feature above 
discussed in the proposed uniform code has been eliminated. I t  is recommended 
that paragraph 66 ( e )  as  contained in H. R. 4080 be adopted, 

9. Article 67 of the uniform code creates the new Judicial Council, and pro- 
vides that the members thereof shall be appointed by the President from civilian 
life; that they shall be members of the bar admitted to practice before the 
Supreme Court of the United States ; and each member shall receive compensation 
and allowances equal to those paid to a judge of the Cnited States court of ap- 
peals. This section is defective and must he amended to include a statement of 
the tenure of office; whether the members thereof shall enjoy the retirement 
privileges of the judges and justices of the Federal courts; and there should be 
included a provision that the nominees of the President must receive the a p  
proval of the Senate. Subparagraph ( a )  of article 67 discloses that not enough 
consideration mas given to the composition of this important judicial body. The 
American Legion strongly recommends that the section be redrafted so as t o  
conform in the main with the provisions of law governing the appointment and 
tenure of justices of the United States courts of appeals. Further, the present 
section contains no provisions for replacement of deceased or incapacitated 
members of the council. In its present condition the section will produce only 
embarrassment and difficulty. 

The creation of this new appellate tribunal, composed of members of the bar 
of the Supreme Court of the United States, selected from civilian life, is in the 
opinion of the American Legion, a tremendous advancement in the administration 
of military justice. However, the name “Judicial Council” is a misnomer. I t  
is not informative, and in no sense discloses the important functions and respon- 
sibilities of this body. An opportunity is here afforded the Military Establish- 
ment to convince the public that the military Justice system, when the con- 
templated reforms are  effected, will he not a mere “drumhead” arrangement, 
but a true judicial system, and that its courts are judicial organisms and not 
mere convenient administrative creatures of a commanding officer. I t  is a 
notorious fact that  only a small number of the personnel engaged in World War 
I1 had any accurate knowledge as to the military justice system in its entirety. 
They encountered only the trial courts, and few, if any, had other than most 
fragmentary notions as  to the appellate processes under the 1920 code. It may 
be safely stated that the public a t  large had practically no knowledge of the 
military justice processes. This witness’ contacts with public audiences since 
his return to inactive duty has been broad and extensive, and from these con- 
tar ts  he is convinced that the average citizen is wholly ignorant of the processes 
of military justice. Comnientators and columnists seeking notoriety, with the 
ever-present desire to shock the public, found in certain cases source material for 
their propaganda, and they were almost the exclusive agencies of information 
a s  to the administration of discipline and justice in the armed forces. This wit- 
ness is extremely critical of the War and Navy Departments for their failure 
to inform the American people as to the actual facts in certain notorious cases, 
although they possessed thc information. Likewise, lie is critical of these De- 
partments for their failure to submit to the public for its judgment, their sides 
of the controversy involvidg military justice reforms. There has been a partic- 
ularly lanientahle lack of frankness in this regard. It is strongly suggested and 
UrgPd that this new appellate tribunal be designated as “Militap Court of 
Appeal.” The use of this name will have a far-reaching effect upon public 
opinion, and will in addition give proper dignity to this body. The name “Ju- 
dicinl Council” betokens some administrative unit, and does not indicate that 
its functions a r e  judirial and that it is in truth a court. 

An examination of the reports of the United States Supreme Cowt for the 
years 1946, 1947, and 1948, will disclose a tremendous increase in habeas corpus 
Cases arising out of State and Federal court judgments of conviction. The courts 
mmtial hare  contributed their share to this litigation in the Unitecl States district 
courts and circuit courts of appeal. The Judge Advocate General of the Army, 

The underscored words “or another” should be stricken. 
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antl certiiin designated members of his staff, and the Department of Justice have 
devoted much time and effort to the defense of these proceedings. It is the 
belief of this witness that  the creation of this civilian court will largely eliminate 
these collateral attacks upon court-martial judgments. Upon this ground alone 
i ts  existence may be fully justified. 

This draf t  of the section 
revises section fi7 of tlie 1)i.oposrd unifornl code and eliminates the  foregoing 

Reference is now made to :irticle 67 of €1. R. 4080. 

objections thereto. I t  wili be  noted that  d6finitire provisions have been made 
for the creation of this high appellate court, antl t ha t  the court’s name is changed 
to “Court of Military Appeals.” 

However, section 67 of H. H. 4080 continnes to provide in subparagraph ( “d” )  
thereof, that  “the Court of Military Appeals shall take action only with respect 
to matters of laiv.” This is the same provision :is is  contained in subparagraph 
( “ d ” )  of article f i i  of the proposed uniform code (p.  887). I n  the opinion of this 
witness, this liniitation upon the reviewing Dower of this high court is a serious 
mistake. In  his opinion i t  should he empowered to ,judge of the credibility of 
xitnesses, weigh the evidence, and niake i ts  own findings, if necessary. In  the 
legal profession there I H I S  always existed great dissatisfaction with the limited 
power of the circuit conrt of appeals in c’riminal ciises, which refuses to dis- 
turb a verdict if there is substantial evidence to support it. I n  view of the fact  
that  this pro1)osecl lt~gislation is curative in nature,  it is subniitted that  the 
expansion of the authority of the Jlilitary Court of Appeals over facts will be a 
most important elcinent of the proposed r e fo~~ms .  I t  is  urged t h a t  the last  
sefitence of ar t i r le  07 ( d )  of the 1)roI)ose‘d uniform code be stricken and tha t  
in lieu thereof there be substituted the following : “In considering the record of 
trial, the Court of Military Appeals shall have authority to weigh the evidence, 
judge the credibility of witnesses, antl deterniine controverted questions of fact ,  
recognizing that  the tr ial  court saw i i 11 t1  heard the witnesses.” 

10. Article 73, uniform code. authorizes tlie granting of a new trial  by the .Judge 
Advocate General within 1 pear af ter  the approval by the coiivening authority. 
of court-martial sentences which extend to death, dismissal. dishonorable or 
bad-conduct discharge, or  confinement for 1 year. There is a n  evident attempt 
to confine this power to narrower limits than tha t  granted by A. W. 63 of the 
3949 code. I t  is submitted that  A. W. 63 could well be adopted in toto, with 
such changes a s  are  necessary to meet the relationship of the art icle to other 
provisions of the uniform code, instead of using the form as proposed. There 
is no quarrel with the idea supporting the plan to grant  an accused additional 
relief. A first objection to article 73 is the fact  t h a t  llie Judge Advorate General 
may grant  a new trial  only on grounds of newly discovered evidence or f raud 
on the court, while in A. W. 63 the Judge Advocate General’s authority is much 
broader, because he may grant relief in his discretion “upon good cause shown.” 
This  witness’s experience in cases arising af ter  the final appellate review taught 
him tha t  there a r e  circumstances which justify relief of the nature contemplated 
by A. W. 63, but which a r e  not in the nature of either newly discovered evidence 
of f raud upon the court. As an  example, a certain soldier with an unusually Ane 
battle rerord did not receive proper consideration of same by the court which 
adjudged the sentence. Facts were hrought t o  the attention of t he  Judge Advocate 
General whic#h justified a remission of the greater part of this man’s sentence, 
and yet this evidence wis not of a nature as to constitute newly discovered evi- 
dence, or  fraud. Frankly, the proposed statute is one intended to empower the 
Judge Advocate General to do justice in a certain number of cases, and in the 
opinion of this witness, he should not he limited in granting this relief to the  
narrow grounds of newly discovered evidence or f raud upon the court. I n  many 
cases the granting of a new tr ia l  does not remedy the injustice. The Judge 
Advocate General should be empowered also to  “vacate a sentence, restore 
rights, privileges, and property affected by said sentence, and substitute for dis- 
missal, dishonorable discharge, or bad-conduct discharge previously executed, II 
form of discharge authorized for administrative issuance.” I t  is manifest that  
the draftsman intended to take this latter power from the Judge Advocate 
General arid confer i t  nndw article 74 exclusively upon the Secretary of the 
Department or any Under Secretary or Assistant Secretary or cornmanding of- 
ficer designated hy the Secret:iry. This raises a question which became vital  a t  
the time H. K. 2675 was considered by cwngressional committees. There was a 
deliberate attempt by certain elements of the General Staff to deprive the Judge 
Advomte General of all poSSibk authority and to make him a mere subordinate 
of the Secretary of the 1)epartment. Eventually Congress adopted A. 1%’. 53 in 
its present form, and in the opiniori.of this witness it should he so continued. 
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11. Article 140 of the proposed uniform code authorizes the President to  

delegate any authority vested in him under this code, and to provide for the sub- 
delegation of such authority. I n  the opinion of this witness, the draftsman of 
this provision misconceived entirely the authority contained in title I of Public 
Law 759 dealing with selective service. This authority is not contained within 
title I1 of the act ( the Kern amendment) which created the 1948 Code of Mili- 
tary Justice. This error is perpetuated in article 140 of H. R. 4080. I t  is s u b  
mitted that this provision is particularly dangerous in its subdelegation aspect. 
Any person who has had experience with the executive branch of government 
under the First and Second War Power Acts understands clearly the dangers 
involved in the subdelegation of authority. The President may well be au- 
thorized to .delegate his authority to the Secretary of Defense, or to the Secre- 
taries of the Army, Navy, and Air Force, except as  to those sentence which 
involve death o r  dismissal of officers. Authority to act in these two specific 
classes of cases should be imposed upon the President, and retained by him. The 
subdelegation clause should be entirely eliminated, and the delegation of authority 
by the President should be limited to the S'?cretary of Defense and the three De- 
partment Secretaries of the armed services. 

Sitting with me this morning is an old law partner of mine, he is a 
young man, but we were in the practice of law in Chattanooga to- 
gether; he is Mr. Jack Chambliss, who was an officer in the Niivy, 
af ter  being a midshipman-an apprentice seaman, and if he wants 
to make any suvgestions o r  ask any questions, the Chair will permit 
him to do so, an$ will be very glad for him to do so. 

General Taylor, will you introduce our next witness? 
General TAYLOR. Yes. I have, RIr. cy hairman, Mr. John Finn, who 

is the judge advocate of the department of the District of Columbia; 
was in the Navy during the entire war, and has had somewhat the 
same experience which General Riter has had. 

The last 4 months of his service he spent as recorder and a mem- 
ber of the Ballantine Board, set up by Secretary of the Navy For- 
restal, to review and consider revision of the Articles for the Govern- 
ment of the Navy and providing officers to perform duties and related 
matters. Mr. Finn. 

I have 
looked over your statement before the House committee. and if you 
have a similar statement, we would be glad if you would file it at this 
point in the record. 

STATEMENT OF JOHN J. FINN, JUDGE ADVOCATE, DEPARTMENT 
OF THE DISTRICT OF COLUMBIA, THE AMERICAN LEGION 

Mr. FINN. Since, Mr. Chairman, you have considered and are  con- 
sidering now, as I understand it, s. 837, and since that is identical 
with 2498, which I discussed previously- 

Senator KEFAUVER. Yes. 
Mr. FINN. I think tha t  I would like to  submit my original state- 

ment to the House again here to this committee. 
Senator KEFAWER. It will be laced in the record a t  this point. 

SSznator KEFAUVER. T h e  committee is glad to  have you. 

(The document referred to fol P ows :) 

STATEMENT OF JOHN J. FINN, XUDGE ADVOCATE, DISTRICT OF COLUMBIA DEPABTMEXT 
OF THE AMERICAN LEGION 

I. INTRODUCTION O F  WITNESS 

The witness appears on behalf of the American Legion. 
The witness was graduated from Northeastern University, School of Law. 

He was admitted to the Massachusetts bar in 1929 and was actively engaged in  
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the practice of law in  the  city of Boston from that time until entry into the 
Navy in October of 1943. His practice was almost entirely devoted to t r ia l  and 
appellate work defending negligence and contract cases for insurance companies 
and others with a substantial experience in the defense of criminal cases. 

Upon entering the service the witness was commissioned a lieutenant (junior 
grade) and assigned to the Ottice of the Judge Advocate General a t  Washington 
where he served for approximately 33 months in the review of general rourt- 
martial  cases. For approximately 3 months of t ha t  time he served on the Board 
of Eeview set up in the Judge Advocate General’s office near the end of the war. 
The last  4 months of his service were spent as recorder and members of t he  
Iiallantine Board set  u p  by the then Secretary of the Navy, Mr. Forrestal ,  to 
review and consider revision of the Articles for €he%isvernment of the Navy, 
the providing of officers to perform law duties and related matters. 

The witness also assisted Judge AlcGuire and his committee in i ts  inquiries 
which led to the conclusions set out in the report  of that  committee on, rela- 
tively, the same subject. 

The witness is a member o f  the Rlassachusetts Law Society, the American 
Bar  Association, the Federal Bar of Massachusetts, the bar  of the United States 
Court of Claims and of the United States Supreme Court. H e  is a member of 
the Reserve Officers’ Association of the United States. H e  is presently the judge 
advocate of the District of Columbia Department of the American Legion. 

11. GENERAL COMMENT 

I expect to confine my remarks to three main categories: (I) Personnel con- 
cerned with legal duties in thP Navy;  ( 2 )  jurisdiction of naval courts;  (3) 
review of cases-all of this in connection with 13. R. 2405, the  bill here under 
discussion. 

The present bill is  an  admirable step forward insofar as military and naval 
justice is concerned. As will be noted in the commentary of the draftsmen of 
the bill, much that  is contained in the bill is new to the Navy and represents 
improvements which many h i v e  thought long necessary and overdue. The for- 
mat of the proposed legislation is also very fine and presents a readable, co- 
herent, and readily understandable code which will enable those who a re  com- 
pelled to work with it, if passed, to accomplish their tasks with greater assur- 
ance and dispatch than has  been the case in the past. 

Furthermore, the purpose of the proposed legislation carries out the ideas of 
the American Legion in putting into one code the law applicable to all  the armed 
services. 

No better illustration of the need for such a code can be furnished than the rase 
of United States e$ rcl I1irshber.q v. Cooke, decided by the United States Supreme 
Court February 28,1949 (17 U. S. Law Wk. 4223). 

I have attached to this statement, by way of a n  appendix, some of the objec- 
tions which the Legion entertains to the passage of the bill in its present form. 
Some of these are in addition t o  those mentioned by Commander Riter. 

My comments regarding the bill are  furnished from the standpoint of one who 
has  had to work with the Articles for the Government of the Navy, as presently 
constituted, as a reviewing officer of court-martial cases. 

I am mindful of the fact  that  the purpose of our Military Establishment is to 
be prepared for war  and,  if i t  comes, to fight i t  efficiently and successfully. To 
accomplish such a purpose the commanding officers must have discipline and a 
means of enforcing order. You can’t have a debating society holding forth in 
battle or when a ship is under way. 

The question is : Can discipline be enforced without thwarting justice as the 
American people have some to know the term? It is  believed tha t  this can be 
done and that  the present bill goes much fur ther  toward accomplishing this 
objective than has  been the case in the past. 

The present Articles for  the Government of the Navy were adopted, in the 
main, in E62 (34 U. S. C., sees. 1200 e t  seq.). There have been minor changes 
in the articles since that  time, but none of any significance. Thus, i t  will be 
seen tha t  the situation is substantially different than that  prevailing in the 
Army where great reforms have been effected as la te  as 1948 (Public Law 769, 
80th Cong.). 

The Navy has not been subjected to the volume of criticism tha t  has  been 
the lot of the Army for three reasons, in the opinion of this witness. First ,  
i t  is a smaller and more compact organization ; second, because of smaller size 
i t  could be more efficiently administered from the legal standpoint ; and third,  
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i ts  powers to execute, discharge, and dismiss offenders were not as  broad a s  
those granted to the Army. 

The Bmerican Legion invites attention to a resolution adopted by the national 
executive committee a t  its meeting in Indianapolis, Ind., May 3, 4, and 5, 1948. 
The resolution reads as follows : 

“Whereas there has been effected a merger of the armed services; and 
“Whereas under the system of military law and justice presently existing and 

immediately contemplated, there are or will he a Judge Advocate General in 
each o f  the Army, Navy, and Air Force ; and 

“Whereas the American Legion, interested not only in the econcmical but also 
adequate and capable administration and disposition of legal matters, sees no 
reason for  the maintenance of three separate legal systems in the armed forces : 
Now, therefore, be it 

“Resolvcd, That the Congress of the United States before enacting legislation 
presently pending in bills presented by the Army revising the Articles of War 
and by the Navy revising the Articles for the Government of the Navy be called 
upon to instigate an investigation of the present system to the end that more 
equitable and just disposition of courts-martial cases be had : that past injustices 
in the said system may be remedied : that the preferential treatment of officers 
of the Regular services over officers in the Reserves in the matter of retirement 
benefits may be abolished ; that preferential treatment of officers over enlisted 
personnel in regard to courts martial be abolished ; 

“That the boards for the review of discharges and dismissals set up under 
the GI bill and the boards for the correction of military records for the review 
of discharges and dismissals set up under the GI bill and the boards for the 
correction of military records set up under the Reorganization Act (Public Law 
601, 79th Cong., sec. 207) be made to act in accordance with the will of Congress 
and the people ; and 

“That cmsolidation of all legal offices of the armed forces may be effected 
and in the future be carried out under one head.’’ 

The position of the Aiuerican Legion with regard to control of legal functions 
is adequately set out in the foregoing resolution. I t  is presented here and 
now for the consideration of Congress. 

I t  will be noted that in England there has been a merger of the Air Force and 
Army Judge Advocate Generals’ offices. A civilian has been put in charge. Due 
to the recent enactment of the legislation which effects this change, the Legion 
has been unable to look into the matter as deeply as  it would like, but refers 
Congress and this committee t@ the London Letter in the American Bar Associa- 
tion Journal, page 75, in the January 1949 edition. The following statement a g  
pears therein : 

“The position of the Judge Advocate General and the organization of his 
department has been under consideration for some time. The Secretary of State 
for War, Mr. Shinwell, stated on September 21 in the House of Commons that the 
judge advocate will, in the future, be appointed on the recommendation of and 
be responsible to the Lord Chancellor, instead of the Secreiaries of State for War 
and Air. The responsibility for acting or not acting on the Judge Advocate 
General’s advice in particular cases will remain with the Secretary of State 
concerned. 

“The Judge Advocate General’s Department will be reconstituted so as to sep- 
arate the functions of pretrial advice and prosecution from functions of a judicial 
character. The former functions will be transferred to directorates in  the de- 
partments of the Secretaries of State for War and Air. 

“The Judge Advocate General will also cease to be responsible for the collev- 
tion of evidence against, and the prosecution of, war criminals. These duties 
will be carried out in the directorate of the War Office to which the Judge 
Advocate General’s existing military department has been transferred. 

“The reorganization took place on October 1, 1948, and a statement showing 
what are now the main functions of the Judge Advocate General has been cir- 
culated. He is to superintend the administration of military and air  force law 
in the Army and Air Force respectively, including the provisions of deputies and 
legal staffs with the principal Army and Air Force commands abroad; provide 
and appoint judge advocates a t  trials by court martial and military courts held 
in the United Kingdom and abroad‘; review the proceedings of courts martial and 
of military courts held pursuant to Royal Warrant (prisoner of war  and war 
criminals), including the tendering of legal advice on confirmation, review or 
petition. In the event of its being necessary to quash the proceedings he will 
make recommendations to the appropriate Secretary of State or commander in 
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chief with th i s  object. He will ha re  custody of the pruceedings of all courts 
martial  and  military courts, and mill give assistance to each Secretary of S ta te  
i n  the formulation Of ally advice i t  may be necessary to give regarding the  pro- 
ceedings of courts martial  and  military courts fo r  the  trial of prisoners of war. 
In his capacity as legal adviser to the Secretaries of S ta te  fo r  War and  Air, he 
Will agjvise them on general legal questions aflecting the  Army and Royal Air 
Force. 

The  remainder of the  remarks  furnished herewith a r e  made  without contem- 
plation of th i s  suggestion, but are based upon the  code as propowd in H. R. 
2498. 

111. PERYOXVNEL 

KO code can be drawn which will eliminate a l l  abuses. You cannot legislate 
changes in  human nature.  

Unlike the Army, tlie S a v y  has not now, :ifid ne re r  has had, a corps of lawyers. 
Until  tile recent war  i t  possessed a very small group of officers who were regular 
line officers, hut who had  been sen t  to law scliools. Some of these men were dd- 
mitted to the bar of various States. Some, if not most, never were admitted to  
any bar. Of all the  Judge Adrwtites Geiier:il of the Navy, no  more t h m  2 ,  or 
possibly 3, have been lawyers adrnittetl to  practice before the  bar of a Sta te  of 
t he  Union a f t e r  taking a btir ex;iminatioii. Th i s  group was  augmented by 
the use of a f ew civilians. 

During the  last  war  this cadre of legally trained officers served mainly in  com- 
bat or at  sea and not in 1rg:il ca1)acitirs. JIost legal billets were filled by Reserve 
officers called for the purpose, or by retired ul€ice,rs who had hwl some legal 
training. 

After the conclnsion of tlie nay ant1 hrcaiisr of tlie experiences of the war,  
t he  Navy, being cognizant of t h r  vital need for tlie services of lawyers, accepted 
many Reserve lawyers into the I<e;nlnr Navy.  

All these lawyers a r e  nov’ known a s  “lrgal specialists.” Th~g a r e  officers 
of the  line. Under the present systrin it is 1)elievrtl th:it a n  oHicer of this clas- 
sification cannot a t ta in  to tlic position o f  .lullce .lcl\-ocsiitc Geiieral of tlie S a v y  
unless he has llad ex[itxrience a t  sea illid i l l  conilli;rnd functions. 

A line officer who cannot take command of i t  ship should not expect to progress 
rapidly or very far if lie is competing with officers who have such qualifications. 

Hitherto the  practice was to send officers to s w  for  a tour of dnty a f te r  their  
legal training. After t ha t  tour \\-:IS coiiiplrtetl, they r r turned  to 1t)g;il duties fo r  
a tour in tha t  capacity. This rotating system, in practice, afforded a man  an 
opportunity to do legal work ;ibout evei’y ot Iicr 3-yrnr ])(?riot1 of his c:ii’~’f’r. 

As a result of the present system, a t  the  s t a r t  of the last war  there \vas :i neces- 
si ty to  create the  Office of the General Counsel of t he  Office of tile Under Secretary 
of the Lary.  This (;Biil,e took over :ill con t rwt  aiid 1t.g:il l~roc~ui’exumt functioris of 
the Jndge Advocate Gener;il’s Lffice. This Oflice still  functions. In  c.ffect, i t  
creates two offices to  ca r ry  on the  legal work of the  Navy.  Justification for  
creation of the  Office of the General Counsel and i t s  continuance lies in the fac t  
t ha t  sufficiently able and  qualified lawyers have not been and  apparently are not 
now available in the  Office of the  Judge Advocate General to  car ry  on the  legal 
business of the Navy. 

In the highly complex field of law i t  i s  the belief of this witness tha t  only one 
who devotes his full  t ime to  the  law can hope to compete on a n  equal basis with 
other legal practitioners. 

The systeiri presently in vokwp i s  not changed in the  proposed code. Apparently 
it is  anticipated tha t  i t  will be continued. I t  is  earnestly hoped tha t  the Congress 
will set up in the  Navy a system similar to  the Judge  Advocate General’s Corps 
in the  Army. Such a system at least  insures tha t  lawyers will do lawyers’ work. 
I t  will have the  fur ther  advantage of enabling lawyers, to some extent, to be  
promoted on their  ability a s  lawyers. They will work as lawyers a t  all  times 
dur ing  their naval career and thus  furnish the  Navy with a type of lawyer quali- 
fied to  cope with those outside the  service and  wi th  whom they must deal in 
carrying out their  naval duties. 

Such a system will have the  fur ther  advantage, in time, of placing a l l  the  legal 
activities of the  Navy under one head, instead Of two as is now the  case. There 
will be no divided responsibility, and  in all  probability grea t  economies can be 
effected as well as greater efficiency promoted. 

The  big business in which the  Navy is engaged requires the  acquisition and use 
of the  best legal brains available. Unless possessors of such qualities can hope 
to rise to  the top there i s  no incentive offered them to enter or remain in the Navy. 
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IV. JURISDICTION 

The American Legion calls attention to the expanded jurisdiction conferred 
upon military courts in the proposed code. It may be that such is necessary. 
If atomic warfare comes, there is the distinct probability that within a few hours 
after the commencement of hostilities all activities in America would be subject 
to martial or military law. All people would then become subject to the proposed 
or a similar code. At least military commissions would take the place of civil 
courts. 

There has been of late a seemingly increasing inclination to widen the jurisdic- 
tion of military authority. In the past, Congress has zealously guarded the 
distinction between the civilian and the military indicated a s  essential by the 
writers of the Constitution. 

The military has  not always been content to  remain within constitutional or 
statutory limits in this regard. Witness the cases of Duncan v. Kahanamoku 
(327 U. S. 304), United Staies ex re1 Hirshbcrg v. Cooke (17 U. S. Law Wk. 4228), 
Rosborough v. Rossell (150 F. 2d 809). 

The American Legion is certain that  the majority o f  those in the military and 
naval service intend to carry out their assigned tasks with the American spirit 
in mind and within limits imposed by statute and the Constitution. However, 
wherever an authority is granted there will always be some who will take advan- 
tage thereof and abuse it ; some through ignorance, and a smaller number through 
arbitrary willfulness. 

With this in mind, it is the position of the Legion that the proposals in H. R. 
2498 in regard to jurisdiction should undergo the close scrutiny of all concerned 
before passage. 

I t  may be that with its better facilities for obtaining information, because of 
world conditions, and possible defects in the present codes, the Congress will 
believe it proper to enlarge the jurisdiction a s  proposed or confer it to a greater 
ex tent, 

I n  order to provide for temporary situations, and to correct the present codes, 
however, we should not surrender So much of our liberties that  our form of 
government may or will be endangered. 

If Congress, in its wisdom, decides it is necessary to widen jurisdiction, it is 
believed that professionally trained lawyers should administer the code. There 
is an almost vital necessity to provide an adequate and fool-proof system of 
revieLv. l f  jurisdiction is  to be enlarged, it behooves us to enlarge the powers of 
the boards that a re  to  review the actions of military courts and not to so circum- 
scribe the activities of such boards that they are or can be rendered impotent in  
time of emergency or hysteria. 

V. REVIEW 

The review procedures in the proposed bill are  a long advance. I t  will be noted 
from the comments of the draftsmen that many of the procedures set up in this 
respect are  entirely new to the Navy. 

The articles for the government of the Navy make no provision for boards of 
review, Late in World War  11 there was set up in the Office of the Judge Advo- 
cate GPnrral one such board. Its fnnctions were to review such cases, with a few 
exceptions, which the officers charged with the duty of primary review in said 
offlce were convin,.ed should be set aside. Said board rarely handled a case which 
had been passed a s  legal. 

When court-martial cases arrived in the Office of the Judge Advocate General 
each was read by a single o5cer. If he passed it, the case was sent to the Bureau 
of Personnel for action on the sentence. No other legal review was had. On the 
other hand, should such officer determine the conviction was improper and seek 
to set it  aside, the case was then reviewed by each of his superiors. If any Supe 
rior disagreed, the case was passed as legal-sometimes, when passed by an inter- 
mediate superior of the first officer, the Judge Advocate General never saw the 
case. What  officer whose fitness reports were to be marked by the intermediate 
'officser wniild hnve the temerity to go over his head and appeal to the Judge 
Atlvocatr General? 

Untlein the s?stem then, and ~ w i i  now, in vogue the officer who found or finds 
errors of law in a number of cases caused and causes a slow-down in the work 
turned out. A commanding officer, anxious to make a record for production, is 
not fully appreciative of the work of one who, because of his belief that legal 
violations have occurred, insists an writing an opinion. Such a reviewing omcer, 
who in private life might be commended for his meticulous care and devotion to  
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duty, might not receive as  satisfactory a dtness report as  one who, because of 
laziness, negligence, or ignorance passes a case without writing an opinion. 

I n  this connection it is believed that some figures which are  to be found in the 
minority report of the Ballantine Board appointed by the Secretary of the Navy, 
which reported to the Secretary of the Navy on April 24,1946, will be of interest to 
the committee. 
Figures 

Tn fiscal Fear 1945, 27,861 general courts-martial cases were received in the 
Office of the Judge Advocate General of the Navy. Only 60 of these cases were 
set  aside en toto (0.21 percent) by that office; 69 more were set aside en toto 
by convening authorities (0.24 percent). Thus, in the entire Navy, 129 cases, 
or 0.4 percent, of general courts-martial trials were set aside en toto. The 
total number of cases resulting in acquittals, reversals, nolle prosequi, and in 
which pleas in bar were sustained, were 682, or 0.2 percent. 

The Annual Report of the Director of the Administrative Office of United 
States Courts for 1945 under the report of the Judicial Conferelice of Senior 
Circuit Judges indicates that 41,653 defendaiits were indicted in the year 1945. 
Of these 34,117 were convicted, and 7,536, or 18 percent, were not convicted. Of 
this 7,536, 6,369 were dismissed and 1,167 acquitted. The same report shows that 
in appeals in criminal cases in Federal courts, 18.6 percent of the convictions 
considered i n  1915 were reversed. 

In  short, these figures show that naval courts, cornposed of legally inexperienced 
personnel, in considering cases handled by men, also genernlly inexperienced or  
improperly chosen for their duties, freed only 1.9 percent of the accused brought 
before them, as compared to the 18 percent in Federal courts, presided over 
by lifetime judges considering cases presented by professional lawyers, a ratio 
of 10 to 1. 

I n  reviews by convening authorities and the Judge Advocate General’s office, 
0.4 percent of general courts-martial cases were set aside en toto. This must 
be contrasted with the 1 8 6  percent of cases set aside hy the Federal courts, a 
ratio of 46% to 1. If we assume for the sake of argument that  90 percent of the 
Pu’avy cases were either pleas of guilty or cases where an appeal ordinarily would 
not be taken, and use only the remaining 10 percent, on the basis of review we find 
the ratio is still 4% to 1. 

Today the situation has been somewhat improved by the use of “panels” for 
the review of certain cases. The panels, however, are  fa r  removed from the 
Judge Advocate General, and the possibility of one man overruling the work and 
views of several still remains. Their nse has no legal sanction in that they are 
not required by law and could be abolished if a Judge Advocate General desired 
to take such action. 

Such a system should not exist, and an attempt is made to eliminate i t  by the 
proposed code. 

I t  is the belief of the American Legion tlint the dangers presently and formerly 
existing have not been effectively prevented in H. R. 2498. The possibility that, 
in time of emergency, or manpower shortages, real or imagined, the former 
practices will be reestablished should he effectually barred. 

Former Chief Justice and President Taft once said when discussing civilian 
courts: “It is not only important that justice be done; i t  is equally important that  
the public helieve that  justice is being done.” 

The people in America have the idea that the military establishments are  
controlled. by civilians. The Commander in Chief and the heads of our defense, 
military aid  haval departments are  civilians. When our youth is drafted into 
the service, it  is a board consisting of civilians which deterniines the fact. 

However, in case of those who get into trouble in the armed services, there is 
no effective civilian control over the “type of release the alleged wrongdoer 
receives. 

A man may receive an administrative, bad-conduct, or dishonorable discharge. 
I t  is the belief of the American Legion that all su(‘11 severances from the service 
should not be effected until a hoard of civilians has passed upon them. 

Many niilitary men have no conception of the effect of one of these discharges. 
The witness has heard a marine colonel state that a bad conduct discharge was 
no more serious than would be the case if a boy after working for some time 
for an employer, was refused a letter of recommendation upon leaving h is  job. 

Many boys have been denied the opportunity to  
go to school, flnd employment, and enjoy life as  others do for an indiscretion 
committed ill the military or naval service, a s  a result of which they received 
discharges other than honorable or under honorable conditions, 

We know such is not the case. 
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Generally in civilian life, when one has been convicted and serves his sentence, 

he has been deemed to have paid his debt to society. The stigma of a bad 
conduct, or dishonorable, and some types of administrative discharge follows 
n boy through life. Such discharges, etc., should only be given if thoroughly 
deserved. 

A review by an officer whose promotion, even career, depends upon his relations 
to and with his svperior officers cannot, in the nature of things, be that type of 
impartial review which should be afforded to maintain the confidence of the 
American people that when their boys are drafted or otherwise enter into military 
or naval service, they will get a fair deal. 

When a case gzts to the review stage the question of the deterrent effect of 
the sentence upon them, tempted to commit the same acts and the consequent 
aid and assistance to the maintenance of discipline, is absent. Generally, at 
least insofar a s  the Navy was concerned in the last war, the review takes place 
months after the conclusion of the trial, and the shipmates of the offender have 
shipped out or are fa r  removed from the place where the offense took place. 

1 hus it cannot be successfully and convincingly argued that a proper civilian 
review would handcuff the command in enforcing discipline. 

My comments, in the appendix below, relative to the proposed article 67, are 
applicable here. 
‘‘ART. 67. Review by the Judicial Council. 

“ ( a )  There is hereby established in the National Military Establishment a 
Judivial Council. Tlie Judicial Council shall be coniposed of not less than 3 
members. IZach nirinher of the Judicial Council shall be appointed by the 
President from civilian life and shall be a membx of the bar admitted to practice 
before the Supreme Court of the United States, and each member shall receive 
compensation and allowances equal to those paid to a judge of a United States 
Court of Appeals. 

“ ( b )  Uncm rules of procedure which it shall prescribe, the Judicial Council 
shall review the record in the following cases : 

“(1) all cases in wliich the sentence, as affirmed by a board of review, 
affects a general or flag officer or extends to death ; 

“ ( 2 )  all cases reviewed by a board of review which the Judge Advocate 
General orders forwarded to the Judicial Council for review ; and 

“ ( 3 )  all cases reviewed by a board of review in which, upon petition of 
the accused and on good cause shown, the Judicial Council has granted a 
review. 

“ ( c )  The accused shall have 30 days from the time he is notified of the decision 
of a boaid of review to petition the Judicial Council for a grant of review. 
The Judicial Council shall act upon such a petition within 15 days of the receipt 
thereof. 

“ ( d )  In any case reviewcid by it, the Judicial Council shall act only with respect 
to the findings and sentence as approved by the convening authority and as 
affirmed or set aside as  incorrect in law by the board of review. I n  a case which 
the Judge Advocate General orders forwarded to the Judicial Council, such action 
need be taken only with respect to the issues raised by him. In  a case reviewed 
ugoii petition of the ;tccusetl, such action need he taken only with respect to issues 
specified in the grrint of review. The Judicial Council shall take action only with 
respect to matters of law. 

“ ( e )  If the .Judicial Council sets .aside the findings and sentence, it may, 
except where the setting aside is based on lack of su5cient evidence in  the 
record to support the findings, order a rehearing. Otherwise it shall order that  
the charges bz dismissed. 

“ ( f )  After i t  has acted on a case, the Judicial Council may direct the Judge 
Advocate General to return the record to the board of review for further review 
in accordance with the decision of the Judicial Council. Otherwise, unless there 
is  to bs further action by the President, or the Secretary of the Department, 
the Judge Atlvomte General shall instruct the convening authority to take action 
in accwrt1;irwe with that decision. If the Judicial Council has ordered a rehear- 
ing, but the convening authority finds a rehearing impracticable, he may dismiss 
the charges. 

“ ( g )  The Judicial Council and the Judge Advocates General of the armed 
forces shall meet annually to make a comprehensive survey of the operation of 
this code and report to the Secretary of Defense and the Secretaries of the 
Departments any recommendat,ions relating to uniformity of senterfFe policieu, 
rimeridment~ to this code, and any other matters deemed appropriate. 
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Review by such a group would have a deterrent effect on some commanders. 
If  i t  is contemplated t h a t  wider jurisdiction is to  be granted to the  armed services, 
t he  power and  authority of this Council intended to be se t  u p  should be substan- 
tially broadened from tha t  given it in the  proposed code. 

VI. APPENDIX 

rliscussion here mill be confined, in the  main,  to mat te rs  not touched upon 
in the  statement made by Commander Kiter. An attempt will be made to discuss 
the  various articles in their numerical order and  as they appear in the proposed 
code. 

Article 11, section 1, indicates t ha t  persons a r e  suhject to  the  code who are 
called. etc. “* ’$ * to duty in or for training in, the  armed forces, f rom the  
da tes  they a r e  required by the  terms of the call, d raf t ,  or order to  obey the  
s a m e ;  * * *” 

Insteatl of making this code consistent with section 12 of Public Law 759, it 
is br l iwed this section nullified the latter act .  

I t  is not believed tha t ,  until a persnn is actually sworn into the  armed forces, 
a military coiirt should have any  jurisdictioii over hiiu fo r  offrtises which it 
i s  heiieved this clauce is :ittemptiiig to atiticipate and provide for.  Until a 
person is actually inducted into the armed forces, he remains a civilian, and  
he shonld be tried, if he has  coninrittetl an offense, by civilian courts. Dur ing  
the past war ,  the civil courts haritlled this type of situation adequately. 

Artivle 11, section 3, provitles tha t  Reserve p+rsonriel who a r e  yoluntarily on 
inacitive-duty training authorized by written orders a r e  to hi’ uubject to the  code. 

Without fur ther  implementation and cl:~rificntiori it  is believed tha t  this section 
as wortled is far too broad to  accomplish what is aIiparently in the mind of t he  
draftsman. There is  no cluestion but what persons in the  Reserve who a r e  using 
expensive equipnient of the armed forces sliouitl be subject to such a code for 
offenses arising out of t he  use of, or while they :ire using, the  said equipment. 
As Ivritteii, the clansc allows too great lati tude and  creates too niuch uncertainty 
t o  be allowed to stand. 

Article 11, sections 11 and 12, indicate additional persons, mostly civilians, 
who a r e  to be held suhject to the  code. 

I t  is  realized thn t  prescritly the  a rmed forces have the power to  court mar t ia l  
some of these individuals. I t  is the position of the  .imcrican Legion tha t  broaden- 
i n g  the  jurisdiction to t r y  civilians, a s  i s  att,eniptcd here, should be very charily 
extended. If the Congre believes th:it t he  armed forces should be allowed 
to  t ry  these r~ciople under ch a code, the Anieric:ari I&on would not  raise too 
strenuous a n  object. We believe, however, tha t  any  suc,h right sliould be closely 
restricted and  circumspectly granted. 

“ART. 111 ( a ) .  Jurisdiction to try certain personnel. 
“Roserve Iiersonnel of the  armetl forces who are changed with having com- 

mittcvl, while in a s ta tus  in \vhicli t h y  :ire siibjc1c.t to this code, any  offense 
ag:iirist this cotle may b(? ret:iinwl in such stntiis, or whether or not such s ta tus  
h a s  termin:itetl, placed i n  an ac.ti\~e-tliity sk i tus  for  tliscipliiiary action, without 
the i r  (,onsent, but not for a longw period of time than  may he required for  such 
action.” 

I t  is suggested tha t  this swt ion  shoultl huve a definite time limit  inserted for 
thf. re:wori tha t ,  as tlrawn, it crcwtcbs thr? Wssibility of persons being confined 
witliout tr ial  for  srihst~~rit ial  periods o.f tinic,. 

‘‘~\rc.r. IV ( b ) .  If tht. I’rc>sitlorit f:iils to cotivenc n grnr rn l  court-martial within 
6 m m t h s  from the 1)rcsc:nt:ilion of a n  application for t r ia l  under th i s  article, t he  
secwtary  of the  1kp:trtmt:nt shiill substi tute for  the  dismissal ordered by the  
P‘rwidt:rit :I form of tlischarar :iuthoriz:d for :idmiiiislrntivc: isswince.” 

’Phis svction :IS writtcm provi(lw too grea t  Iatituclo nnrl should he furnished 
with :~tltlitional s:ifegu:irils in ortlei* tha t ,  if a court marti:il is asked for,  i t  can  
be  hnd. As  written, shoultl the  apIiIication bcconic! lost or pigeonholed and  
n c w r  re:icli this 1% .itli:nt within tho 6-month period alloweti, t he  service 
involved coultl :itlmirii tratively tlisvharge the  offcer. 

In gc:ric!r:il, w i t h  respc’ct to  ;ill tlisiriisrals riot only with rrgtird to  officers, bu t  
tllso :IS to cwlistc!tl ‘nvri, it  is tlir positiori ol‘ tlir Anic,ric*an Legion t h a t  at the  
very Iwist, if there is ncwwi tg  to nd~riinistr:itivrly discharge and  a man is to 
bc disc:hiii’g@!ll atlniinistrat ivcsly, he shoultl he giver) a l i tw ing  before some board 
se t  up for  the purrwse. We h a w  not ticen furnished with figures, but complaints 
which have come to  our attention indicate t h a t  literally thousands of persons 
received administrative discharges from the  armed forces during the  last war.  
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Many of these allegedly received no hearing before any type of tribunal, board, 
or court. 

It is not believed that  many officers have a true conception of what ultimate 
eff’xt this type of severance from the armed services has upon the future of the 
person dismissed. Any severance from the service, other than an honorable 
discharge or similar action, has deprived boys of the opportunity to go to college, 
to obtain employment, and generally has created situations which, in many 
instances, have been grossly unfair. Certainly such procedure is not in accord 
with American princillles of justice. 

Article 15 ( b )  provides that the Secretary of a Department may, by regulation, 
limit the powers granted under this section generally. 

Section ( c )  provides that the Secretary of the Department may, by regulation, 
specifically prescribe the punishments authorized by the section. 

I t  is believed that the powers and punishwents should be subject to the 
regulation of the President or a t  least the Secretary of National Defense. One 
of the complaints leveled a t  the armed services was the wide disparity in punish- 
ments, even in different commands of the same service. Passaae of these sections 
will not remedy but certainly create additional basis for complaint. If the 
powers and purishinents indicated in this article emanate from one source, such 
action will insure uniformity of punishment €or the same type of offense and a 
uniform exercise of powers throughout the armed services. 

Article 15 ( d )  provides for an appeal through proper channels, but indicates 
the person may be required to serve the punishment adjudged in the meantime. 
In  practice, it is believed that  this section will prove to be a nullity. Possibly it 
will serve to clear the record of an individual, however. 

Articles 22 through 29 discuss the appointment and composition of courts 
martial. 

I t  is greatly feared that the matter which has caused the greatest amount of 
discussion since the close of the last war ; namely, control by command over the 
functions of the courts, has not been remedied by the proposed sections. This 
aspect is emphasized by article 27, wherein it is provided that for each general 
atid special court martial the convening authority shall appoint trial and 
offense counsel, etc. It is impossible for me to conceive that  a person repre- 
sented by designated counsel, from the staff of the cominand which has deter- 
mined he is to  be tried, will be held to have received the vigorous defense which 
tho Aiiierican system has  indicatrd m e  can expect in our courts. Even if the 
person is most vigorously defended, such a set-up is suspected and, even under 
the most enlightened administration, if a conviction ensues, criticism will always 
follow. 

The question of availability exists. See comment under article 38 on this 
point. 

Article 29 provides for absent and additional members. The procedures 
suggested in paragraphs ( b )  and ( c )  of said article, for  appointment of addi- 
tional members after the absence of certain members is not conducive to confi- 
dence that the conviction, if any, handed down by such a court mould be correct. 
It is the position of the American Legion that once trial has started before a 
court, if, for any reason, absences among the membership accrue, the remaining 
members of the court should proceed to a finding. Provision can always he 
made it1 regard to general courts martial for having sufficient members appointed 
to  the court to take care of the possibility that a member may not be able to  
fulfill his duties. 

Afticle 34 ( b )  reads as  follows : 
“If the charges or specifications are not formally correct or do not conform 

to the substance of the evidence contained in the report of the investigating 
officer, formal corrections, and such changes in the charges and specifications as 
are  needed to make them conform to the evidence may be made.” 

If 
the intent is to allow changes in the charges and specifications if clerical and 
typographical errors appear, there would be no objection to this section, except 
that it probably would be simpler to state that that type of error is contemplated 
and is to be corrected. .However, when power is given as it apparently is herein 
to make changes in the charges and specifications to make them conform to the 
evidence, it is felt that such power in the hands of unscrupulous persons can 
lead to great abuses and certainly it is not believed that the committee would 
authorize a law of this nature. Placing curbs on this power in a manual is not 
a suffirient guaranty against abuses. The curbs should he specifically set out in 
the code. 

Without additional clarification this clause as  it stands is objectionable. 
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Article 37, which deals with unlawfully influencing the  action of the court, has  
been dealt with a t  length by Commander Hiter. In  addition to the  comnient made 
by him, with which this witness agrres, i t  is noted thiit no penalty for violation 
of th i s  art icle is  set  nut in the  article itself. The  notes indicate tha t  art icle.98 
makes violation :in offense. I t  probably would be niore effective to  indicate in the  
art icle itself tha t  i t  is a n  offense. 

I n  art icle 3 s  ( b )  i t  is  provided tha t  a n  accused shall have the  right to be repre 
sented in his defense among others by military counsel of his own selection if 
reasonably available. 

The  provision of reasonable availability has  been the  cause of most of the 
criticism which has conre to the  attention of this witness with relation to  the 
furnishing cf counsel by the comniand to a (1efend:int. If counsel has  been reason- 
ably successful in defending culprits, his av:iilability ceases, or, i r i  some instances, 
he  lras been made what  is in this code called t r ia l  counsel, and  thus  obviously has  
been iinavailable to defend c~is rs .  I t  is  believed tha t  some effort should be made 
if hnmanly possible to remove this restriction not only in respect to this section 
but wherever it appears in other secticiris and  xrticles of the code. 

Article 43 deals with the statute> of 1iniit:itions. Srcticin ( f )  ( R ) ,  if i t  is  
intended to br confined to niilitary personnrl in i ts  :ippli<sation, is probably proper ; 
but  if i t  is intended by this inwins to enltirge the  jut’istlictioti to  malie civilians 
responsible or to acquire jurisdiction over them, i t  is  no t  believed t h a t  the  section 
has  any  place in a military code of this nature. 

Article 44 ( d )  deals with former jeopartly. I n  addition to what  has  been said 
by Commander Kiter, the  question arises a s  to what h:ipp?ns if a finding of “not 
guilty” is entered. T h e  article, a s  written, deals only with fintlings of guilty. In 
t h e  opinicn of this witness, this section, iifter the  first semicolon in line 23, on 
page 37, should be stricken. 

\\'bile i t  is  helievetl t h a t  H coilrt of the  type 
indicated or a comiriission should have the power to liiinish military personnel 
guilty of contempts, this section is so broad t h a t  it gives IiltitUdf? for abuse. I f  
counsel who is a civilian appears before such court  or conimission, Ire can arbi-  
trari ly be held in contempt. I t  is believed t h a t  21 more satisfactory section, at 
least  in regard to civilians, could be drawn if certifictition was  made by the  mili- 
t a ry  court to  a United States attorney as is proridetl iti ar*ticsle 47 (8), ( b ) ,  and 
( c ) .  It should be noted tha t  the proposed A. G. N. article 3.5 makes such a 

provision. 
Article 49 deals with the use of depositions. It seems to the Legion tha t  this 

section loses sight of t he  ancient rig‘it affortlcd iri English and Aruerican justice 
of the  right of confrontation of an  accused by his acciisers. 

I t  is believed tha t  no greater Intitnde with rcg:ird to the  use of depositions 
should be allowed in the propnsrd code than is presently allowed under the  rules 
of criminal procedure presently in effect in the United S ta tes  courts. 

I n  this connection, in the present nnval practice, a provision exists for  t he  use 
of depositions, but, if used, the sentrnce given is not to exceed 1 year. In  practice 
in the  Navy (luring the  war,  if a niari wxs charged with three offenses, the  Navy 
felt  t ha t  i t  was  justified in using depositions and  in sentencing, and  approving a 
sentence, i n  such a case for  the  term of 3 yexi’s. 

It seems tha t  the military services were :tble to get along from tlreir inception 
until  comparatively recent times without the use of depositions to  convict alleged 
guilty parties. In  these days of airpliine and other II IIS of rapid transportation 
the  riecessity for the use of depositions seems to be 1 

Article 52 deals with the nntnber of votes required fo r  a conviction under vari- 
oils circnmstances. In each instance but one there is a qualiflcation indicative 
of the  fac t  t ha t  the required n u t n b x  of vntes is to  be determined based upon the 
number of members present a t  the t ime the  vote is  taken. It is not believed t h a t  
th i s  qualification is necessary. It is  the  position of the  American Legion tha t  all 
the  pprsons who sat upon the  court should he present a t  the  t ime of t he  vote. 
Such requirement will eliminate any possibility of criticism. 

Article 62 ( a )  is not believed to  be ~ i r o p ~ r .  C:enerallg speaking, when the  
charges against  the defendant h a r e  been dismissed in a criminal tr ial ,  such action 
is tan tamount  to  an  acquittal, and in most jurisdictions a retrial  cannot be had. 
Th i s  section, as writ ten,  allows the convening authority two bites or more of t he  
ap1)le and leaves wide lati tude fo r  abuse. Section ( b )  under said article also 
leaves room for abuses in the  way of “doctoring” records, and  unless safeguards 
of a substantial nature can be and are inserted in this section, it is not believed 
t h a t  the  power should be granted. 

Article 48 deals with contempt. 

apprirent, than  ever. 
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Article 63 provides for rehearings if a convening authority disapproves the 

findings and sentence of a court martial. I t  is assumed that this gives a con- 
vening authority power to order a rehearing in a case where an acquittal has 
heen returned, or that, in a case where a man has been charged with murder, if 
a manslaughter conviction is returned, after voicing disapproval, the convening 
authority can return the record to the court. In the code, as  written, and with 
the control that the convening authority has over the courts and the otticers there- 
of, this type of section countenances continuance of the abuse complained of so 
frequently in the last war to the effect that convening authorities ordered the 
courts to find as he desired. I t  is believed that, if it is found necessary to have 
suvh a provision, section ( b )  under said article could be more simply stated if 
it were urieqriivocably indicated therein that there was to be no rehearing if an 
acquittal resulted upon the first hearing of the charges. 

The Kavy has never 
had mytliing coinparable to this procedure. In  section ( b )  of the article, 
there is indicated the types of ctises which are to be referred to such boards. 
It is felt that the tyDe of cases such boards are to consider shoultl include cases 
whtw confineinerrt for 1 year is assessed, so that, in line 8, on sage 53, it should 
indicate that the confinement should be “* * * for 1 year or niore” rather 
than “for more than 1 year.” 

Srctioii ( e )  in siiid article has been commented upon a t  length by Commandcl 
Riter. I t  is earnestly hoped that the Cou- 
gre’is will not p : ~  any law which includes such a provision. 

Article 67 sets up the Judicial Council arid has been coilsidered by Comninnder 
Kitw. This is unquestionably a long step forward and may be the ineiiiis of 
eliininathg many of the abuses and coniplaints which have plagued the military 
with refrrence to courts martial. I t  is believed that the tenure of tlir ineinbera 
of thP Council should be firmly established by legislation. The al)pointnients 
shou!d be by the l’resident, by tirid with the consent of the Srnate. The provision 
that tlie mwubri*s be admittetl to practice hefore the Supreme Court of the United 
Stxtes means very little, the requirements for aduiissiou to that court being soleig 
that one Iins breri itdmittetl to the bar of the highest court of a State. Another 
c*ii!ic.isni is thut the type of (:ases which the said Couiicil is to revi(qv :ire, in the 
opinion of this witness, too limited. I t  is my firm conviction that if adequate 
civiliuii review is had of every case in which a disvharpe, other 1hau honorable 
o r  undw hoiiorable conditions, or  a dismissal from the service, or in cases where 
sentenxs of rk?ntli or of 1 year or more have heen aswssetl, t h t w  will be a 
Sltbst:lnticil 1essehinE i n  the nitinher of r8oinl)laiiits agaiiist the type of justice 
nffordrd i n  military courtfi. 1 would be tempted to go so far as to  say that a 
board of the type indicaled, if established with sufficiently ai~iple powers, wuld 
tllinost be said to eliminate the necessity for any other reform iii tlie court- 
niartinl systein. With sufficiently broad Irowers, the boards of review provided 
for othwwise In this code would be unnecessary. 

&’or thew i’wsoiis, I r e p a t  that the proyhions of this section providiiii: for the 
C‘:ISW which ai’e to bo cotisitlered by S U C ~ I  a board are too limited. 

Artlc:le 69 proyides for review of cases other than those previously indicated. 
I t  nierely Indicntrs that such records shall be exaniined in the office of the Judge 
Advocate General. If previous sections of the proposed code, particularly arti- 
cle 66, section ( b ) ,  ar‘e passed in their present form, the instant section creates 
the possibility that a person not a lawyer would be passing upon a record of 
conviction in which ii seutence of 1 year had been assessed. In the office of the 
diidge Advocate General of the N a ~ y ,  it has long been the practice to have law 
students review court rniirtial records. It is believed that only pxsons trained 
in the law and melubers of the bar should ba allowed to act in this capacity. 

I t  will be notrtl that only if the Aitdings or swtence are found unsupported 
in law will records be referred to a board of review nnd that, If so referred, there 
will be no further review by the Judicial Council. These limitations a r e  not 
cwmpatible with the type of review that should be had. I n  effect, if a law student 
t r iw to set a ntse aside, then, ani1 only then, will the case be reviewed by trained 
lawyers. If the nntr:iinptl iitdivlrliinl ( i n  the sence that he is not a lawyer) 
lili ses t l w  v i i w ~  It is tisnunietl that there will be no further review. 

The ~lrOvi~i(JllS of tlrticle TO, providing for appellate c-ounsel, are  satisfactory, 
insofar as aovertnnent counsel is cohcernctd. I t  coiistitntes a forward step in 
other respects. It is not believed, however, that the Judge Advocate General 
should appoint the appellate defense counsel under the system contemplated by 
this rode. It would be fairer and more consonant with American principles if 
such counsel were appointed by the Judicial Council. 

Article 66 provides for reviews by boards of review. 

7‘his witness concurs in his views. 

B[H)RRll0--60----llD 
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Article 71 provides limitations on the  execution of sentences extending to dea th  
o r  involving a general or flag officer. The  proriso with regard to dea th  sentences 
is laudable. T h a t  par t  relating to  general or flag officers is a departure f rom 
t h e  present Articles for  t he  Government of the Navy. Presently no officer m a y  
bt. dismissed from the  service until h i s  conviction a n d  sentence has been approved 
by the President. This witness sees no reason why there should be any  depar- 
t u r e  from past practice of a restriction as indicated. 

Section ( b )  of said art icle is  also a departure f rom established p r a c t i c e - a t  
least  in the  Navy. I t  is a depatnre which does not seem to be warranted. Tech- 
nically, section ( c )  is a departure from present Navy practice. Now, at leas t  
technically, the  Swre tary  of the Navy must approve the type of sentence indi- 
cated herein. A danger exists in th i s  section in t h e  limitation or proviso t h a t  
t h e  sentence must be suspended. There does not appear to  be any real  reason 
why a change from the  present system is warranted. 

Article 73 has been previously discussed 1)y Coinniander ILiter, with whose 
comments I ngree. 

Articles 74 through 134 list the puriitive :irticlcs. A1:iiiy of the pni i i shni t~~i t s  
available to  a court listed in these sections a re  drastic.  It is  t he  view of t h e  
American Legion tha t  the Congress should spell out the  limitation of punishment 
and  should not leave such a serious mat te r  to the  caprice o r  action of a cour t  
which many times may be unaware  of the seriousness of the  offense chnrged. 

Article 94 indicates t ha t  a person under certain circumstances who ”creates 
a n y  violence o r  disturbance is guilty of mutiny” and  is liable to be punished 
by death. In  the opinion of this witness, the  quoted words should be stricken 
f rom this section for  the  reason t h a t  much too wide lati tude is given under t h e  
section as written. If a person became involved in a n  altercation in a public 
s t ree t ,  and  if this section is literally interpreted, he could be held to be a mutineer. 

This is much too brontl a proviso in scope 
a n d  punishment for  such an  offense. If the  section was  meant to  convey 
“lurking and acting as a spy,” etc.. rather than “lurking or acting,” etc., there  
would be no objection, and  the American 1,egiori believes there is necessity f o r  
such a statute.  

Article 107, as writ ten,  should also make provision thnt any person who pre- 
pares or makes or directs the  preparation of a stziteinent of the  nature indicated, 
in addition to the one who signs such a record, should he punished as indicated. 

Article 118, section 3, as writ ten,  provides too much lati tude t o  he passed 
as writ ten.  As this witness sees i t ,  a drunkeii driver could be convicted of murder  

Article 106 refers to “liirking.” 

under this section. 

subdelegation of such authority.  
Article 140 provides for  delegation of the  President’s authority and  for the 

This section is much too broad. and  in aractice 
it is feared will result in del;gation of authority, specifically invested ;n indi- 
viduals in the  code as writ ten,  to too great an  extent. I n  the  notes furnished 
by the  draftsmen of the bill, it  is  indicated tha t  this is  a provision of l a w  
already existent. Such i s  not believed by this witness to  be the  case, since 
i t  will be noted tha t  the  reference is contained in title I of Public Law 759, 
dealing with selective service, whereas the  military law aspects of said law a r e  
incorporated in t i t le 11. 

Senator KEFAUVER. Nom, we are also considering H. R. 4080. 
Mr. FINN. Yes. 
Sanator KEFAUVER. And we want to hear all the witnesses fully; 

but, frankly, the way we are going, I am afraid the summer will catch 
us before we get around to reworking and to the consideration of 
this bill. So, I do hope all of the witnesses will assist the committee. 
We want you to cover all the points, but please do so as briefly a s  
possible, and the Chair will try to stay in better order also. 

All right, Mr. Finn. 
Mr. FINN. It is such an enormous field that i t  is very difficult to t r y  

to  compress remarks into a very small area. 
I will say, however, that I agree heartily with everything that  

Commander Riter has said. 
A t  the end of the statement which I filed in the House, I have 

what I have been pleased to call an appendix. In  that I have made 
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specific objections to  specific clauses and portions of the bill as filed 
originally in the House and as filed originally here in the Senate. 

The changes made by the committee in the bill which they have 
reported out-H. R. 4080-are negligible, in my view, and I do not  
believe that, with only two exceptions, a real objection that I raised 
in this appendix to  the various clauses in the bill, were they remedied 
by one iota in the final action of the committee. 

Now, as Commander Riter has said to you, the Legion passed a 
-resolution last year in which they advocated one Judge Advocate Gen- 

eral for the whole of the military services-Army, Navy, Air Corps, 
and Coast Guard-in time of war. 

I f  I may say so, I spent 20 years practicing law, I spent 3 years 
reviewing eneral courts martial in the Office of the Judge Advocate 

tunity to observe what went on, at least in general courts martial. 
Subsequently, I assisted Judge Maguire in the filing of the report 

which is the basis of this bill which has been filed by the armed services, 
and, subsequently, Mr. Forrestal appointed me as a member and re- 
corder, alternate recorder of the Ballantine Board, again whose actions 
are the bases of these findings, but I would like to  call the attention of 
this committee to  this fact, that both Judge Maguire and the Ballantine 
report, and in the Ballantine report the Ballantine committee made 
certain recommendations for the enlargement of the jurisdiction given 
to the subordinate courts in  the Army and the Navy, but when they did 
thtit they were vex? specific in their insistence that the 3owers of t h e  

board of civilians should review all cases wherein a bad con2uct dis- 
charge or any kind of discharge, or any kind of discharge, even by 
way of an administrative dismissal, were to  be considered by anybody 
in the armed services, those cases there should be and must be, if we 
want justice, by a group of civilians to review the dismissal of or the 
discharge of before the person is out of the service. 

I n  that connection, the theory behind it all, as I recall it and as I 
am certain it was intended, you know4 as well as I, that  when a person 
is taken into the armed services in wartime particularly and even now 
today, he is taken in by a draft board which consists of civilians, and 
they take up this man and this man, and they say, “Son, you go to  the 
service ; you are in.” But  when they get out of the service, the 17 and 
18 year old boys-and I want you to bear that this is no idealistic con- 
ception on my part, I am as hard-boiled as I believe the next 
but when you take the 17 and 18 year old boys and give them a minis- 
trative discharges, dishonorable discharges, bad conduct discharges I 
believe they are, tha t  anyone advocating this legislation, anyone pass- 
ing upon it, should insist that civilians of equal caliber to those who 
put them in the service should a t  last have the otportunity to reviex- 
the type of discharge which they have obtained from the armed 
services. 

Now, there may be an objection that that will be a costly process. I 
wonder how much the Navy spent with their boards and the various 
boards following this Tar, to rectify a situation which they themselves 
realized would not stand the light of publicity or public exposure, 

Now, they appointed a board-Mr. Larkin sat on it-which was 
a board for  the review of all cases of people who were then in prison, 
to  attempt to change the type of incarceration of discharge which they 

General o B the Kavy, and in that capacity I had very ample oppor- 

review boards and the courts of review-and incidental f y the said a 

gerson, 
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were t_o receive. But I w k  you what happened to all the hundreds and 
thousands who were not in prison but who had been released from 
prison before that board ever sat ? Grave injustices were done to  some 
of these people, and I know that the Larkin Board did wonderful 
work-the O’Keefe Board i t  is-did wonderful work in changing and 
rectifying many of those sentences. That  was a group of civilians, and 
the Navy brought civilians in itt that time to  do the work which we are 
llow advocating should be done all the time in these cases. 

Now, I say that if we do not have some type of civilian review, we 
are not going to accomplish anything here. 

Senator KEFAUVER. Mr. Finn, you do not think the court of military 
appeals i.; sufficient civilian review ? 

Mr. FINN. I think that the board of military appeals as set up now, 
the court, is a wonderful forward step, sir. I would rather have that 
than nothing, but, as. General Riter says, I believe it is almost useless 
to set u just a board unless you give such a board or court, whatever 
you wis K to call it, the power to consider the facts and the power to  
act upon the sentence, the power to exercise clemency in cases where 
a man get 40 years for a crime which in civil life would be about a 
sentence of 2 years or possibly the man would be placed upon proba- 
tion by a Federal judge. 

Now, I believe that thus you should extend not only the powers of 
that board to hear certain types of cases, but you should, as General 
Riter has suggested, allow them to consider the facts as well as the 
law, but you should go one step further and you should suggest that 
that board be allowed to consider every case in which a bad-conduct 
discharge or dishonorable or other type of discharge, other than hon- 
orable or under honorable conditions, is given the individual, and I 
say that for this reason : that, as set up, this court is too restricted by 
qualifications, and so forth, as to the kind and type of case that they 
can hear. 

For  example, they are allowed to do-if the Judge Advocate General 
sends the case up to them, they can consider that one, and then again 
they can consider a case where a, general or a flag officer is concerned, 
if he is going to be treated. 

Then, they say, LLor any sentence where death is given to any other 
individual,” then they say, “all cases reviewed by a board of review in 
which upon petition of the accused and on good cause shown, the 
Judicial Counsel has ranted a review.” 

has not been changed in the House bill 4080. 
Senator KEFAUVER. Mr. Finn, in connection with the board of re- 

view, article 66 or section 66 of H. R. 408- 
Mr. FINN. +es, sir. 
Senator KEFAUVER. It provides, of course, that each board shall be 

composed of not less than three officers or civilians. Would you sug- 
gest that this board be all civilians or a mixed board, or what compo- 
sition would you recommend? 

Mr. FINN. I would recommend, sir, that they have all civilians, 
unless you chan e this court to allow the court to  consider these cases 

qualification whatever. I n  other words, unless there 1s an automatic 

Now, that, to me-t a at  is section 67 (b) (2) under S. 857, and that 

of bad-conduct % ischarges and administrative discharges without any 
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right of appeal to such a court, then I would say you should have all 
civilians on your board of review, and I say that for  this reason, sir : 
Regardless of whether you have a corps or whether you have a group 
of officers who are in a legal specialist group or whatever you may be 
pleased to call them, you are always going to have those men subject 
to the influence of someone who is in higher rank than they. Their 
entire career will depend upon the sickness reports that they get, and 
they are-- 

Senator KEFAOVER. Well, we know the argument ; just give us your 
recommendation. 

Mr. FINN. Well, my recommendation, sir, is that, frankly, I think 
that perhaps the services would be handicapped if you put all civilians 
on such a board of revie,w in the Office of the Judge Advocate General. 

I think, perhaps, the difficulty would be that they would not have 
ersonnel or be able to get money enough to finance such a set-u ; 

f u t  I do, if I do not impress upon you any other thing, sir, and I wou f d 
like to emphasize and impress upon you my view, and that of the Amer- 
ican Legion, as to  the necessity for enlarging the jurisdiction and the 
t pe of case that this court of military appeals can hear, and not only 
taat  to increase their powers and their authority to deal with various 
ty es of cases. !&, can be done, and it is very simple: The argument may be raised 
that it will be a11 expeiisive proposition, but I do not believe that  in 
the long run such a proposition will be any more expensive than will 
be the situation that  existed after this war, where so many boards 
and so man review groups were set up for the purpose of investigating 
what had zappened during the wartime years with relation to this 
ty e of case. 

%ow, niay I add just one thing, sir : I would like to reiterate every- 
thing I have said in the statement here, but I would like to say to 
you now that I ani sure that a Judge Advocate General's Corps in the 
Navy ~vould be 'Est as workable as a J~i t lge Advocate General's Corps 

can have uniformity unless you have a corps in every one of the mili- 
tary services; and why the Army should have a corps, if i t  is a bad 
thing, why stick the Arm with i t ?  

is the argument that I present. If a Judge Advocate General's Corps 
is not any good for the Army, I cannot see why i t  is any good-if i t  is 
no good for the Navy, I do not see why it is any good for the Army, 

Now, no one contends that you should put a legal officer in every 
rowboat that the Navy owns, and that is the impression you get from 
readinw the adverse testimony with respect to a Judge Advocate Gen- 
eral's eorps being set up  in the Savy. They claim that you have sta- 
tions which are too small to have a legal set-up, You cannot have 
E+ legal man aboard a battleship or something of that sort. 

Well, in my experience during the war, outside of summary courts 
martial, I saw very few; and I am tempted to say I saw none of the 
cases that  were tried before general courts martial that  were tried 
aboard ships. They put the bo s ashore, or they had them in some 

Senator %EFAUVER. Mr. Finn, page 1174 of the House record sets 
forth that the Department of the Army has estimated that  there would 
be a total need of 1,100 officers. 

is workable in t 1 le h m y ,  and I cannot for the life of me see how you 

I f  i t  is a good thing, P et us have it for every service. Now, there 

flo,tilla or  s nadron where they 9 lad an ample number of lawyers. 
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Mr. FINN. Yes ; I read that, sir. 
Senator KEFAUVER. T o  have a corps j and the Air Force, that  they 

Mr. FINN. I would say- 
Senator KEFAUVER. That is, legal officers. 
Mr. FINN. Sir, if the Navy-if the figures, so fa r  as the Army and 

Air  Force are concerned, are correct, I would say I would not con- 
ceive that the Navy would need any more than 300. The Navy has 
always operated on a proposition that they are going to have approxi- 
mately 10 percent of the number of people who are in the service 
court martialed or subject to some type of disciplinary proceeding 
each year, and it is all dependent, I assume, upon the number of people 
which they have in the Navy now. 

I do not think there is any reason under the sun why they cannot 
have a corps in the Navy-why there cannot be a corps in the Navy. 

Senator REFAUVER. One further question, Mr. Finn : Do you think 
the Spiegelberg recommendation would work for the Navy? Would 
you tell us briefl how you think it would work, if you do think so? 

Mr. FINN. I K ave not any knowledge of what Mr. Spiegelberg 
said here, sir, but I do know that he said- 

Senator HEFAUVER. Well, he said the same as he said in the House. 
Mr. FINN. What he said in the House, so far  as I am concerned, 

is absolutely workable in the Navy. I see no reason at  all why i t  can- 
not work; and since we are interested in uniformity here, since we 
are interested in unification, i t  seems to me that the Navy, just be- 
cause they are aboard ship, and so forth, inany things, I agree, insofar 
as company punishments are concerned, the Navy should have a little 
different set-up than the Army has there, because they are aboard 
ship, the captain of the ship is the master of the ship, and he must 
be in control all the time, and his orders must be obeyed, but I do not 
see why when you come to the point where the captain of the ship 
sa s, L‘Young man, I am going to have you tried for something,” that 

and unless and until the man has been tried and convicted, then it 
reverts to  the disciplinary status again. 

Senator KEFAUVER. Well, let me ask you this question: When the 
captain of a ship feels that  a young man should be tried, who selects 
the court in the Navy? 

Mr. FINN. The captain of the ship. H e  is the only one who does. 
No one else would have the temerity to do it. 

Senator KEFAUVER. Then, under the Spiegelberg plan, any case 
where the youn fellow felt that the court was being influenced by 

you provide for a selection? 
Mr. FINN. I believe that if you are going to  t ry  people aboard ship, 

sir, you just cannot work that set-up. But if you are going to t ry  
people, as the great majority of men were tried during this last war, 
a t  shore stations and in flotillas and squadrons, and so forth, like the 
Eighth Fleet, Halsey’s fleet, and various other fleets in the Pacific, 
I think that there, since there was a large number of ships with hun- 
dreds of thousands of men available, and thousands of officers, that 
there would be no difficulty whatsoever in putting into effect this tjrpe 
of proposition under those conditions. But, of course, if you get down 

will need 750. Do you know how many the Navy will need? 

al P that disciplinary aspect of the situation should be washed away, 

the captain of t f e ship, bow would you select a court? How would 
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t o  the class of a destroyer, I do not think you can do it very well, if that  
destroyer is all by itself. 

Senator KEFAWER. Then, you would have to provide some way of 
holding the alleged offender until he got back to shore, got back to a 
naval establishment. 

Mr. FINN. Well, insofar as all serious offenses are concerned, sir, 
that is what they have always done-not exactly back to shore, but 
a t  last-now, for example, they had a fleet, the atlantic Fleet, tied 
up in Portland, Casco Bay, Portland, Maine, during the early part 
of the war, and they had a great many courts martial, general and 
summary courts martial, right in Casco Bay, which is outside of 
Portland, Maine. 

That  t pe of thing, although you may be sure they were tried aboard 
ship, anJ the  men were brought back to shore, I see no reason why they 
cannot continue that sort of thing. 

Senator KEFAWER. All right. Are there any questions, Mr. 
Galusha ? 

Mr. GALUSHA. I have no questions. 
Senator K E F A ~ T E R .  Anything else, Mr. Finn?  
Mr. FINN. I have nothing else. 
Mr. RITER. Mr. Chairman, may I just take one moment to tell you 

that I omitted to speak on article 73, etition for a new trial with 

emasculates it. As it appears in the present code, it gives the accused 
a break he did not possess under the old one. Now, the Brooks bill 
comes along and gives that right for  a new trial only on the ground of 
newly discovered evidence or fraud on the court. 

I make a special plea that  the present provision of the Elston bill 
be retained. 

respect to the Judge Advocate Genera P provision. The Brooks bill 

Senator KEFAUVER. Thank you, General Riter. 
Mr. Wels. 

STATEMENT OF RICHARD H. WELS, CHAIRMAN, SPECIAL COM- 
MITTEE ON MILITARY JUSTICE, NEW PORK COUNTY LAWYERS’ 
ASSOCIATION 

Senator KEFAWER. Mr. Wels, you are chairman of the New York 

Mr. WELS. Yes, and I am appearing for the committee as a repre- 

Senator KEFAWER. Mr. Wels, your statement will be printed in the 

(The prepared statement submitted by Mr. Wels reads, in full, as 

County Lawyers’ Association, committee on military justice? 

sentative of the New York County Lawyers’ Association. 

record a t  this point, and you may proceed from there. 

follows :) 
STATEMENT OF RICHARD H. WELS, CHAIRMAN, SPECIAI, COMMITTEE ON WIJTABY 

JUSTICE OF THE NEW .YORK COUNTY LAWYERS’ ASSOCIATION 

Mr. Chairman and members of the committee, my name is  Richard H. Wels. I 
am appearing before this committee as  a representative of the New York County 
Lawyers’ Association, and speak to you as  chairman of the association’s special 
committee on military justice. I should like to point out that all of the members 
of our committee saw active service overseas during World War 11, and that they 
are presently Reserve officers of the Army, Air Force, and Navy. I myself am a 
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lieutenant in the United States Naval Reserve, but  the views expressed by me 
here are, of course, not to be construed as the views of the Navy Department. 

With the permission of the committee, I should like to place in the record a 
copy of the report made by our committee last fall containing our recommenda- 
tions to the group headed by Professor Morgan which drafted the bill now before 
you. This report, which was made a t  the invitation of Professor Morgan, met 
with the full approval of our association. 

The bill now before you represents a long step forward in court-martial reform. 
That  the representatives of the three services have been able to agree on a uniform 
code of procedure, on uniform terminology, and uniform substantive laws is an 
accomplishment which few thought could be brought about. NO one should under  
estimate the difflculties of that  task, and the patient effort required to bring it 
about. It invites the hope that some day the ultimate objective of a single Judge 
Advocate General’s Office, servicing all of the armed forces out of the  office of t he  
Secretary of Defense, will be realized. 

We like many things about this bill. Our criticisms a r e  not directed so much 
a t  what it does, RS a t  what i t  does not do. Frankly, we are going to play Oliver 
Twist  and ask for “More.” 

When Professor hlorgan invited our views a s  to what ought to be in the model 
courts-martial bill which was being drafted, we told him that  the basic reform 
without which there would he no such thing as real courts-martial reform, or  
in fact  real courts martial, was the elimination of the domination and control 
of courts martial  by command. The phrase “command control” is vague and 
indefinite to those not close to the Iiicture. Let me explain what we mean by it. 
Under the existing system the stime commanding officer is emljowered to accuse 
the defendant, to draft  and direct the charges axainst him, to select the prosecutor 
and defense counsel from offlcers under his command, to choose the members of 
the court from his c~onimiind, to review and nlter the conrt’s decision, and to 
change any sentence iiii1)osed. hltllough the militairy a r i d  naval courts tiika 
oaths “to well and truly try, without prejudice 01’ partiality, the case iiow dct- 
pending, according to the evidence which shall be adduced, the laws for the gov- 
ernment of the Savy,  and your own conscience” those courts h a r e  too often 
been told by the commanding officer who appointed him that  wheii he ordered a 
court, i t  meant that  he had concluded the man was guilty, but that  he could 
not impose a sufficient punishment himself. Too ofteri the courts have been told 
that they were expected to bring in verdicts of guilty, and impose specific sen- 
tences-and told thiit even before they had heard the testimony of witnesses. 

And the control is exercised by reason of the fact  
that  the participants in the courts ( t he  .judges, the prosecutors, and the defense 
counsel) are  subject to the full command of the officer who appointed them, and 
that  their service careers a re  in his hands. If you will read the press release 
issued by Secretary Forrestal’s office when this bill mas introduced, you will 
see the statement there that  under this bill all of these ~iowers which ndcl up to 
command control tire retained. The coriimariding oficer still appoints the officers 
under his command to serve a s  judges auld :is prosecutors. He still reviews their  
decisions, and he has complete power to influence their decisions by the fact that  
he controls their promotions, assignments, leaves, and fitness reports. There 
is  no question that  this bill retains command control in all of its ugly aspects, 

We a re  not alone in urging the elimintition of cominand coiitrol and the crea- 
tion of truly independent courts within the services. Every board and committee 
appointed by the War and Xary Departmeiits has  made this same recornmenda- 
tion, including the farnous committee headed by Chief Justice Arthur T. Vander- 
bilt of New Jersey. The American Bar  Association has  made it. Veterains 
groups have made it. The recommendation comes from all of those concerned 
with our democratic way of life, who feel that  it is not too much to ask that  the 
citizen army of a democrpcy be given that fundamental fa i r  play and assurance 
of justice which our conntry is  trying to give to the rest of the world. I t  is 
ironic that  those who are being subjected to a peacetime draf t  for the first time 
in American history themselves a re  not given the basic rights which our Gov- 
ernment seeks to give the rest of the world through their service. 

I should like to emphasize that  we are  as much concerned about the maintenance 
of discipline in the armed fo iws  a s  are  those who seek to retain command con- 
trol. We believe that  discipline is dependent in a large degree upon the morale 
of the men who make up the services, and we do not believe that  there can be 
good morale when men feel that  the service court$ which are set up to do them 
justice are not real and fair  courts as we think of them here in Ainerica. There 
is little difference between an  Army court which has been influenced by its com- 

That  is  command control. 
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maiiding officer and the Budapest tribunal wliich recently convicted Cardinal 
Mindezen ty. 

We feel that the commanding oficer must and should be able to place a man on 
tritil ant1 control and direct the proswiltion. But the judicial machinery itself 
must be in the hands of an independent judicial system within the services which, 
riot suhject to pressure and influence from command, will insure the accused the 
snnie fair trial by competent personnel that he would receive in our criiiiinal 
courts were he a civilian. This can be accomplished by inclnding in this bill the 
reroinniendations of t h r  Van{lerbilt Committee for the creation of independent 
Judge Advocate General’s Departments within the wrvices which will operate 
the courts of the services. I t  is interesting to note that Great Britain, from 
which our own systems of military and naval justice derive, has itself effected this 
reform, mid that in England today the Judge Advocate General is now a p  
pointed hy the Lord Chancellor, who is England’s chief justice. I t  ought to be 
rioted that this reform in Grerit Rritain wtis not the work of a Swialist govern- 
meiit, but wns the recommendation of the Lewis Committee, composed of lead- 
ing judges and generals. 

If the power of appolntitig the court and defense counsel is to rest with the 
Judge Advocute General’s Department, as we propose, and if the judicial review 
of courts martial is to be in the higher echelons of the Judge Advocate General’s 
Department, this presnpposcs that there will be in each department an inde- 
pendent Judge Advocate Gtmral’s Corps free of the control of command in mat- 
ters of proiuotion, assignment, leaves, fltness reports, etc. Such a protessionul 
corps ulrendy esists in the Army. I t  never has existed in the Navy, where line 
officers have been asslgned legal duties. The Air Force has sponsored a bill al- 
isendy introduced which would exempt it from the necessity of having such a 
corps. 

Estnblishnieut of snrh corps is not the departure from precedent that we are 
led to believe. I t  would he no different than the Medical Corps, the Dental 
Corps. the Chaplains Colps, and the Engineers Corps which hnve esisted for 
iniiiiy yenrs and without criticism. We believe that matters affecting the lives 
tinil lii)eisties of millions of nien a re  sufflciently important to require the services 
of sprcinlist officers. Failure to create such corps i n  the Navy and the Air 
Fwce will itself frustrntr the purposes of the bill before you, since this uni- 
forni code cannot receive uniform application when it is administered by trained 
specialists in the Army, and by nonspecialist officers in the Navy and the Air 
Force. 

A loiig step in this direction litis ’been taken iiy the House Armed Servicw 
Committee in  sec*tioti 13 of iirticlr 140 of €1. R. 4080. That section provides that 
liriwfter tho . J ~ d g e  Advocates Urrieral or tlie Navy, the -2rmy, aiid the Air b’orce 
iiinst br tiieinbers of the Iuir of i i  Ii’etierni rwirt or of the highest court of a Stute, 
s1i;ill be jiidge tidvoctitrs or ltiw specirilists, und shrill huvr hnd at least 8 years’ 
ciimnliitire e\prrieiice in a Jutlgr .4dvocnte‘s Corps, department, or office, the 
Imt 3 years of whkh prior to iippoiritnient sliall be ciirnnlntive. We strongly 
i-ecotnineiid \lie enuctnieiit of this yiwislon. I t  mill do much toward establlshing 
the  iegiil ~wiys wiiic*h \re h:iw rvpratedly urged. Ok)viously, a Judge Advocate 
General mho is Iiiniself ~ I I I  expert ilnd i? spwialiht will d o  innch to see that his 
staff reflcrts his o w i  iiiali ItA\el of cmrnpetencp. 

I siiould nov liltr to address myself to specific provisions of the bill before you. 
One of the n(1iuirahle provisions of the hill is article 67. which crentrs n jitdicinl 

C(JUnci1 whosr inenibers sivi11 be tippointed by the I’resident from civilian life and 
who sli:ill iwvire the wine salary as judges of the United Sttites court of iippeals. 
Sucah jntiiciiil conncil is to he the Anal reviewing aiithority of courts martial. The 
prorihioii fur auc*h :I jndicial cwuiivil is a forwnril-looking step, n i i t l  will do niuch 
t o  remove tlie confusion thrit now surrounds iwiews. However, tlie language 
of t l i v  hrvttoii is in itself confnsing. It does riot s1)ecify how ninny tiieiiibeias of 
the council there shall iw. I t  does not indicatt, whether they Sliitll I I P  np11ointed 
hy the l’resident tilone, or by  and with the ndlice and consent of thtl Senate. I t  
d w s  riot rny wiirtliei- tliey shall serve for  life, for 11 tenure of yrnrs, 01’ a t  the 
pie:isitre of the President. 

Wc heliere thtit if the membws of the judi(4iil cwmcil are  to hrive the pay and 
stictus of the judges of tlie cwurt of ripp~lls, t1it.y should be nppointetl i i i  the same 
iiiiiiiiier :)nil under the stiiiir cwnilitiorls 11s such jndges. 
r lwif ir  nninber of ~ n e n i h r s  of the jutlic4nl c*oiiiwil slitill be proritlvil for, nlld tliat 
th r j  sh:ill l)e :ilqmiiitwI with SeIIiite cxmflriii;ition for life ant1 goo(\ heliarlor. 

‘ C h t w  rrcvmniendiii inns of ours have also been incoiyoixted by the House 
vointiiittee iiito H. It. 4080, which, while cliangiiig the nniiit’ of the judiciH1 ceouncil 

We rrcoiiiiiiend that 
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to the Court of Military Appeals, has provided that that court shall consist of 
three judges appointed from civilian life by the President by and with the advice 
and consent of the Senate. The tenure and compensation of such judges is 5xed in 
El. R. 4080 as the same as that of judges of the United States courts of appeals. 
We strongly approve such amendment. 

Also with reference to the review provisions of the bill, article 66 (e) provides 
that within 10 daxs after any decision by a board of review, the Judge Advocate 
General may refer the case for reconsideration to the same or another board of 
review. We believe that this provision destroys the independence and integrity 
of bourds of revirw, and that it should be stricken. There is ample provision 
for reveiew by the judicial council of the board of review's decision. The House 
committee has also acczpted this recommendation ana stricken this provision 
from H. R. 4080. 

Article 2 (11) of the bill has by its language what I am sure must be a n  
unintentional impact upon the civil liberties of the civil populations of Guam, 
American Samoa, and the trust territory of the Pacific. At the present time 
the civil populations of those American territories are under the supervision 
of the Navy Department. On June 19, 1947, the President sent a special mes- 
sage to the Congress (80th Cong., 1st sess., Doc. No. 333) in which he 
advised the Congress that the State, War, Kavy, and Interior Departments 
had jointly recommended the enactment of legislation to grant citizenship, a 
bill of rights, and civil government to the people of Guam and American Samoa. 
In that message the President requested the enactment of such legislation. 
While such legislation has not yet been enacted, it is inconceivable that the 
same departments which made that recommendation should now recommend 
contrary legislation which, instead of making the peoples of our American 
colonies the possessors of the basic civil rights, would subject them to trial by 
Army and Navy courts martial. The language of article 2 (11) should be 
revised so as  to except from the persons subject to the jurisdiction of courts 
martial the civil populations of Guam, American Samoa, and the trust territory. 

At the hearings before the House connuittee, Jlr. E'rlix IAtirkin, speaking for 
the National Defense Establiament, stated..thnt i t  was m t  the intention of 
the drafters of the bill (S. 857) that the military or naval services should 
acquire under article 2 (11) jurisdiction of such civilian populations of Guam, 
American Samoa, and the trust territory. Mr. Larkin stated that the making 
of such statement should establish adequate legislative history to prevent a 
contrary position being taken a t  a later date. I t  seems to us, however, that if 
there is neither intention nor desire on the part of the military and naval 
authorities to obtain or exercise such jurisdiction, a clear proviso to t h a t  effect 
should be included in the bill. I t  would certainly clarify the question. 

Article 55 of the bill prohibits the imposition of any cruel and unusual pun- 
ishments. We feel that the spirit of this section is violated by article 15 (a) 
( 2 )  (F)  which permits the commanding offi'er himself to impose upon an en- 
listed person in any of the armed services confinement on bread and water for 
6 days. A t  the present time such punishment cannot be inflicted by any civil 
court, or, indeed, by any court in the Army or Air Force. I t  may only be im- 
posed by a naval ofiiser.. I t  is our,eowklered judgment that the extension of 
bread and water punishment to all the services open the doors wide to future 
Litchfields. Such punishment to our minds seems cruel and barbaric, and to 
fit in the same category as the flogginqs, brandings, and tattooings which a re  
specifically prohibited by article 55. Sach punishments, when imposed by the 
Japanese and the Germans in World War I1 mpt with the highest condemnation 
of the American people. They will meet with the Fame condemnation when 
imposed by American oficers on Amerlcan men. We understand that the re- 
tention of such punishment has been requested by the Navy Department on the 
ground that merely conflning a man at  sea is no p u n i s p e n t ,  since it operates 
merely to free him from the performance of his dutiw. Other punishments 
a r e  available, however. At the very least, this section should be limited so 
that a man may be conflned on bread and water only while he is a t  sea. This 
recommendation, too, has hsen accepted by the Rouse cemmittee, and section 15 
(a )  (2)  (E) and ( F )  of H. R. 4OSO provides that suck punishment may be im- 
paced orlly n w n  a wrson attached to or embark4  i n  a vessel. 

Article 28 provides that R reporter nt a rourt martial phall make a record of 
the proceedings of and testimony before the court. Under present procedure, 
the renorter does not make a record of the opening and closing arguments of 
counml. We feel that such arguments should be recorded, and that the bill 
should so provide. This is important since, in the review of courts martial, 
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trial coufisel are  not normally afforded an opportunity to  present their views to 
the reviewing authority. Only by a reading of their arguments can their views and 
theories be made known. 

Article 37 prohibits commanding omcers from attempting to influence courts 
martial. Th)s provision h w s  from article of war E8, as embodied in the Elston 
bill, The latitude which is directly given to co&mand to  interfere in the busi- 
ness of courts martial even under this provision is  demonstrated by article 87 of 
the new Army court-martial manual, which provides that : 

“A commanding ofacer may, through his staff judge advocate or otherwise, give 
general instruction to  a court martial which he has appointed, preferably before 
any cases have been referred to it for trial. Such instruction may relate to  the 
rules of evidence, burden of proof, and presumption of innocence, and may include 
information as to the state of discipline in the command, as to the prevalence of 
offenses which have impaired emciency and discipline, and of command measures 
which have been taken to prevent offenses. Such instructions may also present 
the views of the Department of the Army as to what are regarded as appropriate 
sentences for desigiinted classes of offenses. The commander may not, however, 
directly or indirectly give instruction to of, otherwise unlawfully influence a court 
as to its future action in a particular case. 

I t  is our view that this article, although we support its purpose, is ineffective 
to accomplish that purpose. We believe that the inherent powers of commanding 
omcers are such that, if they desire to mapifest their displeasure a t  the manner 
in which members of a court appointed by them have handled a case, they can 
readily do so through the exercise of administrative discretion without furnish- 
ing any overt proof of a violation of article 37 by them. This article is incffective 
fn the case of a commanding officer who desires to influence or dominate a court. 

Certainly a minimum requirement would be a prohibition against a command- 
ing ofecer discussing with members of a court martial a case which has been 
assigned to them for hearing until after the case has been heard and their 
decision recorded. 

Article 54 ( c )  should specifically provide that, in addition to a copy of the 
record of the proceedings, the accused shall be furnished with copies of all 
documentary exhibits. 

Article 88 provides that any officer who uses disrespectful langu?g? concerning 
the President, Vice President, Members of Congress and of the Cabinet, Governor, 
and members of State and Territorial legislatures shall he snhject to court-martial 
action. In  view of the recent case of Captain Dierdorfer (111 the west coast, and 
general pub’ic reaction to the punishment awarded that offic PI’, it  is our view that 
careful consideration should be given this section, and t h t  it should be safe- 
guarded against the political martyrdom of service personnel. 

Articles 118 and 120 make drastic revision in certain present practices. At the 
present time military personnel who are  charged with murder and rape com- 
mitted in the continental United States during peacetime are  tried by civilian 
courts. These ~ i e w  articles would make such offenses punishable by general 
court martial. Such offenses a re  serious crimes. Their pr,osecution and puriish- 
ment in peacetime should not be taken away from the civilian authorities and 
entrusted to the services untll adequate specialist corps have been established in 
all of the services which can assure that they will receive adequate competent 
disposition. 

I should like to conclude with a few remarks about special courts martial, tbe 
three-man courts provided for in article 16. These correspond to the present 
summary courts martial in the Navy, and special courts martial in the Army. It 
has  been my experience (and that of most other Reserve oficers) that the prin- 
cipal abuses in courts martial occurred in such courts, which were invariably 
appointed by the commanding oficer of the ship or unit in which the offense 
occurred. Such officers, who had close connection with the personalities and 
problems involved, have a greater concern with the outcome of a case than does 
the oflicer with general court-martial authority, who is usually on a high echelon. 
The bulk of the cases in which command exercised its influence over the courts 
occurred in such cases. 

Such special courts have far-reaching powers. They are, for instance, anthor- 
ixed by article 19 of the present bill to  award had conduct discharges. All of 
you are familiar with the fact that a bad-conduct discharge can cripple n man’s 
life, and do him irreparable damage. Yet a great many of the safeguards which 
this bill throws around general courts martial are not avaikble in special courts. 
Thus, law ofecers a r e  not required on special, courts, and both the prosecutor and 
defense counsel may b6 persons without legal training. I can envisage situations 
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where i t  i s  not practicable to furnish such safeguards in special courts, but I 
think tha t  in the grea t  majority of cases they can be made available. Certainly 
i P  they a r e  not, the  special court should not be able to  award  a bad-conduct dis- 
charge. We recommend tha t  your committee revise the language of the bill so as 
to  require the  furnishing of all safeguards in special courts wherever practicable, 
and  to  require a certificxte from the commanding officer setting forth the  reasons 
why i t  was not practicahle to furnish them in such cases whew they were not. 

In  conclusion, I should like to  s ta te  t ha t  the bill befoie you, while not the ideal 
measure for  which we have striven, is  a large improvement upon the existing 
system. Amendments of the  character which have heen snggested will make i t  a 
good bill, and  will give to  our citizen Army, Navy, and  Air Force, and  their  
families, the assurance tha t  they a r e  receiving the full beiieflts of t ha t  American 
way of life for which they a r e  willingly risking their  lives. 

Senator KEFAUVER. W e  want you to testify fully, but please be as 
brief as you can. 

hlr. WELS. Surely. 
I also want to ttdd that I am also a member of the special coinniittee 

on military justice of the Association of the I3ar of the City of New 
York, and I ani authorized to  state that  the views expressed by me 
today represent the views of that  association as well as of the New 
York County Lawyers’ Association. 

As I said in in statement which has been submitted to you, we ap- 

provided for in the bill before you. We think it is a great accom- 
plishment that the services have been able to agree upon a uniform 
code, and to  have a uniform substantive law. 

We do not quarrel with that, but what we thing is that that  is just 
a short step in the right direction, 

We hope that some day the ultimate objective of a single Judge Ad- 
vocate General’s Office in serving all of the officers out of the Secretary 
of Defense r-iill be realized. 

We feel that  the creation of a single Judge Advocate General’s De- 
partment is not aq impractical and not as unfeasible as has been SUR 
gested by other lw(  ple. We think that some day we are going to have 
to  come to it. 

I do not know if your committee feels that tliiq is the appropi-iate 
time to do it, but if you are able to  write such a provision in the bill, 
we think that you will have accomplished something which otherwise 
might take many years to accomplish. 

When Professor Morgan of Secretary Forrestal’s committee invited 
our views as to  what ought to  be in the model courts-martial bill, we 
told him that the basic reform without which there would be no such 
thing as real courts-martial reform or in fact r e d  courts martial, was 
the elimination of the domination and control of courts niartial by 
command. 

The phrase “command control” is vague and indefinite to those not 
close to  the picture. Let me explain what we mean by i t  : Under the 
existing system the same commanding officer is empowered to accuse 
the defendants, to draft  and direct the chnqes against him, to  select 
the prosecutor and defense counsel from officers under his command, 
t o  choose the members of the court from his command, to review and 
alter the court’s decision, and to change any sentence imposed. 

to well and truly try,  without prejudice or partiality, the  case now depending, 
according to  the evidence which shall be adduced- 

prove very large 9 y the things which have been said-which have been 

Although the military and naval courts take oaths- 



USIFORM CODE O F  hIILITART JUSTICE 211 

Senator KEFALTER. Mr. Wels, are you going to  read your stntement? 
a h .  WTELS. No, I just wanted to read that paragraph, Senator, 

because I think that is t?ie guts of the whole argument. 
Senator HEFAU~ER. We get a whole lot more ont of it when you 

tell us about it. 
RIr. WELS. Yes. I n  other words, we think the ability which our 

cou‘rts martial. both general and summary, have to dominate and in- 
fluence the decisions of the courts which they appoint, is the thing 
which ought to be changed in the present system of military and 
naval justice. 

We think that unless you make some change in command control 
and set up an independent judiciary within the services ar.d part of 
the services, but completely independent from the chain of command, 
you have not accomplished real courts martial reform. 

That is tlie one phase of our recommendations to the House which 
v-as not, of course, accepted. 

W e  will want to point out, of course, that that  recommendation is 
the same recommendation which has been made virtually by every bar 
association, every veterans’ organization which has come before you. 

When we talk about command control we do not mean that the 
conininnding officer should not be allowed to  place the man on trial or 
to prefer charges against him. TYe think he ought to. We think he 
should be able to control the disciplinary process; that he should, 
when a man has committed an offense, be able to prefer charges, to 
place the man on trial. But there his role should stop, and then the 
independent courts R-ithin the service, not subject to his control, should 
give the man the same type of fair judicial trial which he would 
receive anywhere within the American system and which, of course, 
is the system of democracy which we are trying to sell to the people 
against whom these armed forces will, if they are ever used, be used. 

I want to refer to the question of legal corps, which is a corollary 
of the proposition of removing command control. 

The bill before you is called a bill for a uniform code of military 
justice. Yet, that bill creates a professional corps within the Army 
and leaves no professional corps whatever within the Navy or the 
Air Force. 

I think that the present situation in the Navy is probably best 
illustrated by an incident related by the late Secretary of the Navy 
Josephus Daniels in his memoirs, vhich I would briefly like to state. 
It is a short one and it is contained in that work. 

Daniels says in his memoirs of his days in the Xavy Department: 
When I entered upon the duties of the office Capt. Robert Lee Russell was the 

Nary Judge Advocate, and he wrote very long opinions in every case with the 
citation of so many authorities that it would take a day to wade through them. 

When his term of office was over, there was another omcer to succeed him, 
hut before appointing this officer, I said, “Ridley, have you ever read law or do 
you know any law?” He said, “No.” In that case I will make 
you Judge .4dvocate General.” 

I said, “I want a man who mil l  decide cases without such a wealth of au- 
thorities as will make me sit up all night to read his opinions.” 

Borne time after he had entered upon his omce, he decided to study law. 
Within a few months he was as  long-winded, and was quoting as many authorities 
as Russell. I sent for him one day and I said, “Ridley, i t  is time for you to go 
to  sea. I appointed you because YOU did not know any law, and would get a t  
the justice without any lengthy citations, but You me writing as long and as  
dull opinbns as  Russell. I r i l l  have to  get me a new Judge Advocate General, 
and I will send you to Guam. 

I said, “Good. 
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With all due respect to Admiral Russe who, of course, is not 

I think that the present system in the Navy is not greatly a departure 
from that  described in Daniel’s memoirs, and we think that it is about 
time that a legal corps was established within the Navy and the Air 
Force. 

You call this code a uniform code, but it is very difficult for  us to 
see how you are going to obtain the uniformit which is the objective 

provisions enforced by professional corps in one service and by 
amateurs in the two other services. 

Senator KEFAUVER. Are you for the amateurs or are you for the 
professionals, Mr. Wels Z After your reading of Mr. Daniels’ memoirs, 
a re  70u for the professional or for the amateur? dr. WELS. I think I am for  the amateur-professionals. 

I get the impression from reading the Navy Department’s state- 
ment before the House committee that they have the impression that  
we are trying to  burden the Nav with a great many legal offices in 
every billet, and as Mr. Finn sai$ in every rowboat. That  is not the 
case at  all. 

We do not say that every officer who performs legal duties in the 
Navy or  in the Air Force or in the Army shall perform legal duties 
exclusively. What  we do say is that every person who is assigned 
to a legal billet shall have legal qualifications and if there are other 
duties which he can perform i t  is probably as well that he should 
perform them, but i t  IS the important thing to have your legal duties 
performed by professional lawyers. 

We think that means that liberty and men’s lives are as important 
as the medical treatment which they receive in hospitals, as the 
spiritual treatment which they receive from the chaplains, as the 
dental treatment which they receive from dentists, all of which have 

previous2 We fin that article 67 of the bill creatina the court of military ap- 
peals or judicial council, as i t  is called in tffe House version, is an ex- 
cellent one. We like the provisions in the revised House bill which 
are  not in the present Senate bill, making those appointments life 
appointments, and requiring that  the judges be appointed in  the same 
manner as  judges of the court of appeals. 

With respeg to  the court of military appeals, as with respect to all 
of the other provisions of this bill, I would like to  comment upon the 
fact that the effective date of this le islation is to be 1 year from the 

that  is being established here is not going to  go into action for  more 
than a year. That  seems to us to be an undue length of time, and I 
think your committee might well consider whether it would not be 
feasible and desirable to set up your court of military appeals, as well 
as the operative date of the entire code a t  ns early a date as possible 
to  give the men of the services the benefit of i t  a t  as early a date as 
you can. 

Apart from that I want to reiterate the various recommendations 
which are made in our statements which we presented the House com- 
mittee, and many of which, excepting those relating to command con- 
trol and legal corps, were accepted by the whole House. 

the Judge Advocate General Russell who is 2 escribed in this incident, 

of the legislation if you are  going to  have t h e uniform substantive 

had specialized corps established for  them. 

date that the bill was signed. I n  ot a er words, all of this machinery 
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I should also like to place in the record, Mr. Chairman, a copy of 
the report which we filed with Mr. Morgan’s committee, as well as a 
copy of an editorial appearing in the May 6 issue of the New York 
Times entitled “For Military Justice,” endorsing the views which Mr. 
Spiegelberg and we have presented to you. 

Senator KEFAUVER. Without objection, they will be included in the 
record as exhibits to your testimony. 

Mr. WELS. Thank you, I have nothing else. 
Senator KEFAUVER. Thank you very much for giving us the benefit 

of your.views. 
(The documents referred to are as follows :) 

[From the New York Times, May 6, 19491 

FOR MILITARY JUSTICE 

A bill to set up a new uniform code of military justice w i s  passed by a House 
voice vote yesterday and sent to the Senate. I t  is a good bill, as  far as  it goes, 
but it doesn’t go f a r  enough. What it does to provide likp procedures in the vari- 
ous service arms is an essential part of unification and should be supported and 
approved. What i t  does not do is to meet fairly the challenge of the command 
role in the whole courts-martial set-up. 

Under the existing practice, and the House has left i t  unchnngpcl, a command- 
ing of6cer orders a court-martial and becomes the convening officer. That is, 
first of all, he appoints the members of the court. But he does more. He also 
appoints the trial judge advocate and the defense counsel. At the end of the 
trial the commanding officer reiiews the record and has, as a rule, the power to 
order the sentence executed. This is grave responsibility and great authority to 
place in the hands of one man, however great his competence :ml  his integrity. 
A commanding general might n o t  hininelf wish to influence the &]ding of a court, 
but when every man on it and connected with it is iiiider the general’s command 
and, in a sense, dependent upon him, it would be difficult to escape a situation 
in which his influence was felt. Actually, this weakness in procedure is so grave 
that i t  is surprising that the court-martin1 system has worked even a s  well as  
i t  has. 

One workable plan has been submitted 
the U’zir Veterans’ Bar Association ; Richard H. Wels, chairninn of the special 
committee on Pilitary justice of the American Bar Association. He has been 
supported by Arthur E. Farmer, chairninn of the conimittee on military law of 
the War Veterans’ Bar Association; Richard H. Wels, chairman of the special 
comuittee on military justice of the New York County Lawyers’ Association : and 
J. A. Clorety, national vice commander of the Americ:in Veterans’ Committee. 
Their testimony is  expert in character and sound i? direction. 

The Senate will be well advised in taking up  this mensure to do what the House 
has  thus f a r  failed to  do. It should amend the bill to provide that courts-mar- 
tial be convened outside the scope of “command control.” 

An alternative is  not difficult to find. 

RFZORT OF THE COMMITFEZ on MILITARY JUSTICE OF THE NEW YORK Comv~p 
LAWYERS’ ASSOCIATION 

Earlier this year Secretary of Pefense James V. Forrestal appointed a com- 
mittee consisting of Prof. Edmund &I. Morgan, Jr., of the Harvard Law School 
as chairman, Under Secretary of the Navy W. John Kenney, Assistant Secre- 
tary of the Army Gordon Gray, Assistant Secretary of the Air Force Eugene M. 
Zuckert, and Felix E. Larkin, assistant general counsel of the Department of 
Defense, as executive secretary, to draft a code of military justice uniform in sub- 
stance and uniform in interpretation and application to all of the armed services. 
In his precept establishing this committee, the Secretary indicated that this uni- 
form code should protect the rights of those subject to the code wihout impairing 
the performance of military fnnctions. 

Having noted the previous activities of this association in the field of military 
and naval justice, the Morgan committee on September 27, 1948, invited the as- 
sociation to submit our recommendations with respect to deficiencies in the 
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present Articles of W a r  and  Articles for  the  government of the  Navy. Upon 
referral  of Professor Morgan’s letter to our committee, we have carefully reviewed 
our earlier reports on military justice, the  changes effected by the Elston bill 
enacted in the  closing days of the second session of the  Eightieth Congress, and  
the  proceedings before the House and  Senate Committees on the  Armed Services, 
and  have generally studied the  problems of military and  naval justice. 

The limitations and inadequacies of our systems of military and  naval jus- 
tice were graphically portrayed to  the  pnblic and  to Members of Congress during 
and  a f t e r  World W a r  I1 by many service men and women, lawyers a n d  laymen 
alike, who had had  first-hand experience with the  operation of such systems, 
a n d  found tha t  resemblance between them and the courts which they knew 8s 
civilians was  largely coincidental. I t  was  disturbing to them to l h c l  tha t  t h e  
same official was  empoivered to accuse, to  d ra f t  rind direct the charges, to 
select the  prosecutor and  defense counsel froni the oflirers under his coinmand, 
t o  choose the members of the court, to review and  a l te r  their  decision, and  to  
change any  sentexice imposed. They were shocked to learn tha t  an offense come 
mittetl by a n  officer was subject to different ti’etitnieiit ; i n d  imi sh in twt  thriu 
the  identical offense committed by an  enlisted mnii. They mere surprised to  
find tha t  many of the judges, prosecutors, arid defense counsel participating in  
courts martial  were  neither lnwyers nor trained in the law, and  tha t ,  in the  
naval services, there  was not even the mininium requireincrit t ha t  a single lnlv 
member be on a court. 

The reports t h a t  came back of these things to the  civiliarl comnlunity, to- 
gether with specific instances of abuse in the  court-martial process, initiated 
a flow of bills into the  congressional hopper iind :in expression of aroused public 
opinion which gave promise tha t  reforms ~ o i i l t l  he accomplished. The Sccretnrf 
of War  and  the  Secretary of the  S a v y  each appointed hoards of distinguished 
citizens to  review tlie court martial  systems of their  respective services, and  to  
make  r.ecommendations for a thoroughgoing revision of military and naval .ius- 
tice. The  famous Vanderbilt Report, made to Secwtary  Piitterson, and  the  
Ballantine and K e M e  Rqiorts,  made to Secretary Forwst:il, al l  fourld substance 
to  the charges which had heen leveled a t  tile court martial  systems, and  presented 
definitire recommendations for  the  elimination of the  conditions which made 
such charges possible. 

The  jugular yein at  which all  such boards aimed their  recommendations was  
the  domination and  control of the  courts-martial systems by command. All such 
boartls conc*luderl t hn t  amendments to the  Articles of W a r  and  the  Articles for 
the  Government of the S a v y  which correct other inildequacies of military and  
naval justice, but which fail  to check command control, effect only secondary re- 
forms which become meaningless in the  absence of the  rooting out of t he  major 
sources of abuse and  injustice. As to  this, t he  Vantlerbilt Committee said : 

“The system of military justice laid down in the  Manual fo r  Courts Martial  
not infrequently broke down because of the denial to  the  coiirts of independence 
of action in inany instances by the  commanding officers who appointed the  courts 
arid reviewed their  judgments;  and  who conceived it the duty of command t o  
interfere fo r  iliscipiinary purposes. Indeed, t he  general att i tude is expressed by 
the  maxim tha t  discipline is a function Of command. Undoubtedly, there  was  in  
many iristarices an honest’ conviction tha t  since the appointing authority w a s  
rcqwnsible for the  wc.lfare ant1 lives of his men, he  also had the  power to punish 
tlierii, arid c.onseqiirritIy the  courts appointed by him should car ry  out his will. 
W e  think tha t  this :ittitu(le is completely wrong and  subversive of morale, a n d  
t h a t  it is  nt?cessary to take steps to guard against  the breakdown of t h e  system 

maitirig such action contrary to  the  Articles of War or regulations 
ng the  courts from the  influence of the officers who authorize a n d  

condnct the  prosecution.” 
Implementing th i s  finding, the Vanderhilt Committee recommended ( a )  t he  

appointment of courts hy the  Jndge Advocate General’s Department, instead of 
by conimand ; ( h )  t he  a ~ ~ i g r i m e n t  of ilefc~nw cwiinsel hy tlie Judge Advocate Gen- 
eral’s Dep:irtiiirnt, r i n d  t h r  requirement tha t  defense counsel be a trained lawyer ; 
and  ( c )  t h a t  the inti t ial  review of decisions, except fo r  purposes of clemency, 
be in the hands of t he  Judge Advocate General’s Department, instead of i n  t h e  
comniarlding officer who initiated the  proceedings and  convened the  court. Corol- 
l a ry  proposals provided tha t  the officers in the Judge Adrocate General’s De- 
partment should be qualified lawyers insulated from the  indirect influence of 
command by having their  promotions, assignments, leaves, and  fitness reports 
emanating from the  Judge Advocate General’s Department ra ther  t han  from 
command, 
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It w:is felt  tliiit once command had fiied i ts  :iceusations and placed a man on 
trial, the jutlicial machinery should be in  the hauds of an independent judicial 
system within the service which, not subjzct to pressures and influence froiii coui- 
mand, wiiiltl irisure the :iceused the same fair  tr ial  by corupeterit persoiiiiel t l iat  
lie wonltl receive in our criminal courts if he were a civilian. In  this  recom- 
nitmtlaticin and belief our association concurred, as well as the American Bar 
Associntion, the Association of the Bar  of the City of New York, the War Vzt- 
rrans '  Hnr Association :ind many other veterans and bar  groups. 

On February 20, l W 7 ,  the  War  Dzpartment completely rejectetl these recou- 
inend:itions. Tlir position of the Army with respect t o  them was miiiii:ii.i%t,(l by 
Secretary of tlie Army Kenneth Royal1 in the Virginia Law Review for May 
HM7, wlic!re he said : 

"The Vv.'ar Department feels that  the committee received a ratlicr es : igyrated 
impression of the prevalence or seriousness of pressure exerted on ccilii,t~-iii:ir~i:il. 
However, there were doubtless instances where appointing :iutlioriti~s elit irtily 
iriiscsnnc*eived their duties and fiinctions and overstepped the 1)ciuiida of pro- 
priet : y . "  

Extfwded hearings on the bills relating to the Army coiirt-iii:irii:il systrm 
were lirlcl by the House Committee on Armed Services, but n u  11oiiw liwriiigs 
liuvv bwn held on the Navy bills. No henrings a t  all have beeii lirlil iiy lht. Si~ii:ite 
caoriimitIw. The House committee reportivl ont 11. I<. 2373,  introtlimd 1,y i{t  pre- 
senhitivv Elston of Ohio at the reqwst  of tlir .iring, and this bill i i i  i i i i i v i t ( I o c 1  
f o m  W I S  1i:isaed by the House. I n  the (*losing flags of the s t w i i i t l  . 
Eightieth ('ongress, the entire Elston hill w i s  introduced by SiJii:it i n  I<csi!l, of 
Missouri, :is il ~ i d e r  to the Selective !;c.i,vic3r Act of 1048, and, mitliciiit t l i ( '  lie~iic~tit 
of t iny  Seii:itci hearings, was accepted iig the Senate, and signrtl b y  tliv l ' ivi(l(>ii t  
:IS I'ublic: ld: iw E!) of the Eightieth ('oiigress. I t  becomes effcv!tivr 1111 i't,b.'u;!iy 

The p:iss:igr of thv Elstciii bill w:is liuiled on the floor of (:oiigi'rss ;iiitl iii tlie 
press tis the i i c ' ~ ( ~ ~ ~ i l ) l i r l ~ ~ i i ~ ~ i ~ t  of the rc,forrns in military juatiw wliivl! Ii:itl b:t~ i i  
sought by niir nssciri;itioii. :ininrig o t h t , ~ ~  -4 lahel of "court.ni:iistiiiI i . ~ ~ f o r i i i "  w:is 
placed upoii the hill w h k h  1v:is s ( ~ i i ~ ~ I y  intlicntive of its wiltelits. Such 1:ib:~ling 
%'as highly dangcwjiis i n  t h t i t  it gave tht> pii1)Iir iiiiil t l iv pixw t l w  iiii1)ri~s*ioii 
that  substanti;il i ~ ~ ~ f i i r n i s  h:i t l  hwii nc~c~ciiii~1iisii1~11. :i11(1 t l i i i s  i ~ ~ l i i ( ~ t y 1  t iitb 1)Iwi-  
bility of fiirther cwnzi'rwsion:il :ii.tioii to clffwt tiir rt':ii r ~ f ~ i i ~ i ~ i s  wliirli n i ' t ,  still 
lacking. Accordingly, it is iinlrnrt;int to :ii:i!w v i w r  , jii<t wli:it tlw k : l s t m  bill 
accomplished. 

First  of all. it iiiust hr iiotrtl t1i:it evtw s i ivh  r o f ~ i i ~ n i ~  - <  i i i ' t '  :it'l'rctd Iig the 
Elston bill h n w  no applic.;it ion  to thc Navy .  tht .  JI:ii'inc~ ( ' I I : ~ s ,  tlics ( h i s t  Guard, 
and, prohahly. the Air Force. Jnst  :is tlw i ~ I i : i i i x ~ s  i r i  iiiiiliii1.y jristice wIiic1) \vei't? 
adopted in l!M were restricted i n  thvii- :ip~iIic~itiiiii to tiir hrniy, so tlir> Elstoil 
bill is piw*c.meal legislation. 

Thv intist important phase of the Elston bill to our iiiiiid is s i ivh  c~hangc~ i t s  i t  has 
effevtetl iii the  relation of command to tlir coiirts-ui:irt i:il systems. Such c~li:ir~ge 
is rvflrcted by section 246 of the bill, iilitencling srcticiii S of the Natjoii:il Dc4rrise 
Art (10 U. F. C. 61) to provide for i i  .Jntlge Atlvoviitr G ( ~ i i t ~ i ~ : i l ' s  c'orlis. This pi ' i i -  
vidtw for  a separate corps, headed by :i miijor gtw?~iI  :ind t l i i w  hi'ignditlr ponrr:ils, 
n h l c 4 1 i  shnll have a strength of lint  less than 1% percent of the :iuthoriz?d active 
c40niliiissicined officer strength of the Army. togpthtv with s w h  w:ii'r:iiit oWwrs 
rind i m l i ~ t c ~ l  personnel as i ! i : i ~ -  be assigned by the Secretary of thr. Army. This 
w i i ' ~ i s  is ~ i w i  its ~ W I I  l~~~ i i i i o t ion  list, similar to that  of tlir 3I~i ic : i I  ( ' o I ~  ;inti 
Cli111iI~i ins ('orps, iiiilt~priident of the line. This was vigorously ol)~)ii~rctl h Ifore 
C ~ ~ I I ~ I ~ ~ ~ ~ S  liy t l i c ,  Ai~iny on the ground that  thereby too great I I  preferrncr was 
zivtsii t o  i i l l ic*c' i 's  pevforming legal duties over line officers. It mny I)? sigiii+:iiit 
tli:it lhr Ariuy hns not get moved to put into operation this or other provisions of 
thc. Elstoii I i i l l .  

The wtnhllshment of such a corps, witn Its own promotion list, hns lieen 
widely hailed as having established "an independent Judge Advoc.:itc. Grl !cml ' s  
I)epartment," but this is f a r  from the fact. As was said in a n  editorin1 :ilipt~:ii*ing 
in the August 1448 issue of the American Bar Association Journd  : 

"The new st:itute arromplishes some desirahle improvements i n  n1ilit:ii.y jlis- 
tire, Rnpplementing those which the Secretary had power to int i'otliit.e 11y his 
m n  :ic.tiori, alona lines recommended hy the Vnnderhilt ("oniinittw ni~~~iin: i te i I  
hy mir nsrocirition and appointed hy the War Ikpartnient .  T I I P  ICIF~OII bill 
rrentcan n Judge Advocnte Genernl's l3ei)artnient whirh is  indrl)t~ntlmt i n  tlit? 
sense tlint, it has niithoritg to htindle i ts  own administtxtivc. miit tws,  blit. :IS tias 

1, 1!)41). 

A I ) O R S ( I  (l-.>ll - --ill 
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been pointed out several times i n  these columns (33 A. B. A. J. 40, 45, Jan- 
1947 ; 33 A. B. A. J. 319, Apr. 1947 ; 33 A. B. A. J.  898, Sept. 1047), command 
remains completely in control of the operation of the Army’s courts-martial 
system.” 

Under the Elston bill the power to appoint courts remains in command. 
Under the Elston bill the power to review, in all its aspects, the decisions of 
courts martial remains in thc commanding 05CeI who convened the court. 
Under the Elston bill prosecutors and defense counsel are  required to be members 
of the Judge Advocate General’s Department or otherwise qualified lawyers 
only “if available”-a qualification which realistically leaves the situation in 
status quo. We believe that in a11 instances and in all the services, the prose- 
cutor and defense counsel should be members of the Judge Advocate General’s 
Departrment or otherwise qualified lawyers. So fa r  as the basic fundamental 
matters a t  which the movement for court-martial reform has been aimed, little 
is accomplished by the Elston bill. 

We have reviewed the history and background of these provisions to clear 
away the confusion that has been created as a result of the enactment of the 
Elston bill. We come now to our recommendations with respect to the position 
of command in the court-martial system. 

We do not question that discipline is a proper concern of command, just as 
the commissions of crime in the civilian community is a concern of the executive 
authority, represented by the district attorney and the Governor. We believe 
that where a commanding officer ,has reason to believe that a n  individual has 
conirnitted an offense, he must have the authority to file charges against that 
individual and to order him tried by a court of competent jurisdiction, and to 
be responsible for the prosecution of the offense; such responsibility including 
designation of a qualified prosecutor. N e  believe that it should continue to be 
the prerogative of coinmand to evaluate the seriousness of the crime, and de- 
termine whether the case shall go before a general court martial, or a court 
with lesser powers of punishment. We further believe that, just as the civilian 
executive, the commanding officer should have the power of clemency. 

But once the judicial proceedings have been placed in motion, we agree with 
the opinion expressed by Hamilton in No. 78 of the Federalist that “There is no 
liberty, i f t h e  power of juctging be not separated from the legislative and execu- 
tive powers.” 

We feel that, once the case has been referred by command for trial, the powers 
and control of command must end, save for the right to exercise clemency. Ac- 
cordingly, we recommend that ( 1 )  the power of appointing the court, and the 
defense counsel must rest with the JJdge Advocate General’s D2partment ; ( 2 )  
that the personnel wiving in such capacity must be free from the authority of 
command directly, 01‘ indirectly in matters of appointment, fitness reports, pro- 
motions, leaves, and so forth ; arid ( 3 )  that judicial reveiew of coui.t-inartial pro- 
ceedings shall be in higher echelons of the Judge Advocate General’s Department. 

A practical problem of major proportions arises with respect to these recom- 
mendations. Uy law a Judge Advocate General’s Department exists in the Reg- 
ular Army, and the Judge Advocate General, a s  well a s  the other officers in the 
Department, are professional lawyers. Such is not the case in the naval services 
or in the Air  F’orce. 

While there is a Judge Advocate General of the Xavy, neither he nor other 
officers performing legal duties are required to be lawyers. Traditionally, officers 
assigned to legal duties in the naval services are  line officers whose tour of duty in 
the Judge Advocate General’s office generally conies between other assignments. 

If there is to be a real system of military or naval justice, it  must be ad- 
ministered within each of the services by a corps of legal specialists from whom 
each Judge Advocate General shall be required to be appointed, and which will 
provide the law members of the courts, the prosecutors, and the defense counsel, 
all of whom ought to be trained lawyers. Such a corps is already established 
by law in the Army, but it has never existed in the Navy and the Air Force, since 
its division from the Army, has followed Navy practice in this regard. 

Establishment of such a specialist corps in the Xavp and in the Air Force is not 
such a departure from precedent :IS rnieht be imagined. While the legal systems 
of those services are  today administered by offlcers who, notwithstanding their 
distinguished records and high professional competence a s  line officers and avia- 
tors, are  generally not trained and experienced in the technical duties assigned 
them, other specialist functions are performed only by specialists. The Bureau 
of Medicine and Surgery of the Navy and the Office of the Air Surgeon General 
a re  manned and headed by physicians and surgeons, who may not be so appointed 
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without a civilian license, and whose life work lies in medicine. The Dental 
Corps of the services are  composed of dentists, and the Chaplains Corps are  
headed and manned by ordained ministers. There are  doctors, dentists, and 
chaplains who are  major-generals, rear admirals, and are  accepted as  an integral 
par t  of the service without ever having commanded a regiment or a naval ~rbael. 
In addition, a s  the result of the specialization which comes from modern marfare, 
in all services there are specialists such a s  communicatori who are trained 
throughout their careers for a particular specialty. Only iri the specialities of 
law and of intelligence has there been some hesitancy in pro\ iding for a specialist 
corps. Those two specialties have been largely considered as part-time jobs. 
to whirh senior ofllcers, regardless of their lack of professional training as 
lawyers or intelligence experts, may be assigned for a brief tour of duty, to return 
to Sea or to aircraft after a few years. 

The Navy has never seen fit to estahlish a legal corps, although in recent 
years it has taken tentative steps in this direction. During wartime i t  had a 
group of Reserve officers clamified a s  legal specialists. Commendably, since 
the end of World War I1 it has sent a srleeted group of Regular Navy offi-ers 
to first-line law achools for legal education, and has made such officers the nucleus 
of its postwar legal program. 

If the Navy’s hesitatbn to create such a legal corps stems from a desire, 
with which we could concur, to have its legaI officers deeply imbued with its tradi- 
tions and needs, the obstacle is not insurmountable. We would endorse a pro- 
gram which would insure that  the Navy’s lawyers have duty with fleet units, 
and be as  cognizant of and sympathetic with the problems and requirements of 
the service as  its general duty officers. Such has, in fact, been the history of 
medical offlcers, chaplains, and other specialists. We can see no reason why 
such a progrttm would not be practicable wit& respect to legal specialists. But 
we are flrmly convinced of the necessity in all services of having billets concerned 
with legal duties fllled by trained and oempetent personnel. If there is to be 
any uniformity in the courts-martial systems of the various services, the profes- 
sional lawyers of the Army must be balanced by professional opposite numbers 
in the Navy and in the Air Force. Accordingly, we recommend that amendments 
to the law be adopted providing for a truly independent legal corps within 
each of the services. The chiefs of such corps should be appdinted from the corps, 
and not, ab a t  present, from general duty officers. The assignments, leaves, pro- 
motions, Rnd fitness reports of oficers in such corps should emanate from their 
superiors within the corps, and the decisions of the courts on which they sit 
should be reviewed by higher echeIons within the corps and not by command. To 
our mind, such provision is the basic. need of military and naval justice. Once 
it is accomplished, other reforms become mere refinements. 

The Elston bill largely restricts its application to general courts martial, and 
not special courts, which are the Army equivalents t o  summary courts niartial 
in the Navy. I t  is our experience that the greater part of the abuses which 
have occurred in military and naval justice have occurred in Navy summary 
nhd Army special courts, rather thtin in general courts martial. This is to b e  
cause the commandlng offlcer who has convened the summary or special court 
dues so not because he has any doubt as to the guilt of the accused, but because 
he feels thabhe cannot impose a sufficiently severe punishment a t  mast or com- 
pany punishment. Frequently, this is conveyed to the court which the command- 
ing officer appoints from his own command and whose decision he reviews. Too 
often the court is told thnt it is expected to find a verdict of guilty, and to impose 
a particular sentence, regardless of the oath that i t  takes “to well and truly 
try, without prejudice or partiality, the case now depending, according to the 
evidence which shall be adduced, the laws for the government of the Kavy, and 
your own conscience.” The result is that, although the court is by statute re- 
@ired to enter upon its duties with an open mind as  to the guilt of the accused, 
its jitdqment 1s foreclosed in advance, and there is little question as  to the ulti- 
mate result. This is much less likely to happen in a general court martial, which 
is not ordinarily convened by the commanding officer who has instituted the 
proceedings and is not suhject to his control. General courts martial a re  nor- 
mally under the control of a general or fiag officer senior to the commanding 
officw who has initiated the proceedings, and the officers a t  his headquarters 
who participate in the proceeding are  unlikely to be affected by the views of the 
suhrdinate  commander who has recommended the court. 

We are strongly of the opinion that all that we have said before as to the 
necessity of independent, competent lawyers serving as law members, prosecutors, 
and defense counsel on general courts martial is equally as  applicable to Navy 
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siimmary and Army special conrts martial. Those who oppose this  find it par- 
ticularly impracticable in the Navy, where commanding officers of smaller units 
and ships have the power to convene summary courts martial. Actually, however, 
a large percentage of such courts a r e  convened on larger vesdels such as battle- 
ships, cruisers, and aircrtift carriers (all of which have several thousand per- 
sonnel aboard) and on bases where there a re  ni:iny thousands of men. In  such 
ships ant1 on si1c.h basps there shorild be no difficulty ahout providing adequate 
legnl specialists, just t is other specialist officers are provided in the allowance list. 

At first blush, i t  soiintls convincing that  smaller vessels such as landing craft ,  
nline sweepers, dwtrovers,  and other vessels which may.have no more than half 
a tlozm officers atjoiixl cannot provide and cannot justify such legal specialists. 
I f  such smaller craft  rrornially travelled alone, that  might well be so. Normally, 
hcwever, they travel :rnd function in squadrons and divisions, each of which has  
a fl: gshi11 abuarcl nhich is a squadron commander with a staff duplicating the 
staff of a fleet commander in miniature. There is  no reason why legal specialists 
cannot be att;iched to such stafrs as nre other specialists, and be available for 
diities i n  all units of the squtidron. We believe that  any  reform of military and 
naval justice will be incomplete if it is not applicable to the inferior courts, as 
well as t"e general courts, to the fullest extent practicable. 

I n  the  tlevelopment of a uniform code for ull the services, we recommend that  a 
iiniform terminolozy he adopted. . Only confusion results from the fact  that  a n  
Ariny special court is known to the NaVS as a sunlmary court mart ia l ;  that  an  
Army trial judgs advocote rnay find as his opposite number a recorder. Adoption 
of a common terminology will do much toward the developwent of a uniform 
approach. Siniiliirly, we reconmend that  uniform definitions of offenses, and a 
uniform system of punishments be adopted which will be applicable to all the 
services. 

The Elston hill, in section 210, has  made i t  possihle to discipline a n  officer 
who has committed :in offense by trying him a t  a special court martial, as well as 
a t  a gcneral court martial. This is not ;is yet triie in the h'avy where the only 
pun'shment that  can h e  rvetrd out t o  i i r i  oflioer is tr ial  tiy a gmrra l  w u r t  niartial 
or a private reprimand from his commanding officer. The effect of this is  t ha t  
whew an ( ffl e r  commits a minor offense he in eflect goes unpunished, although 
a n  enlisted man committing the same offense is subjected to punishment. Simi- 
larly,  in the Navy as an adrriinistrative measure courts martial  a r e  cautioned 
against confining a petty officer, although a seaman committing an  identical 
offense may and frequently does receive punishment of confinement. We  believe 
thut these practices negative our basic concept of equal justice under law, and 
we recommend that  the law be amended so a s  to equalize punishments for a l l  
service nersonnel. 

The Elston bill hqs set up H comprehensive and tortuous system of review in- 
sofar as Army courts martial  are concerned. Tha t  system is defective in that  
i t  preserves the right of review as to all phases of the case in the commanding 
offlcer who convened the court. This is  completely a t  odds with American con- 
cepts of justice. 

We recommend that  a uniform system of review be established within all  of 
the services, under which the commanding offirer shall retain the right to review 
the ca?e only for the purposes of exercising clfmency. This, of course, parallels 
our civilian proredures under which the right of clemency is exercised by the  
President in Federal offenses, and by the Governor in State offenses. The initial 
review of the case a s  to legality and as to all aspects other than clemency should 
vest in the theater area or fleet representative of the Judge Advocate General. 
Thereafter, fiirther review should he had by a Board of Review established in 
the 0ffi.e of the Judge Advocate General and appointed by him, as provided in 
the Elston bill. 

Under present practice, in none of the services do the accused or his counsel 
participate a s  a matter of right in review of courts-martial decisions. They 
rarely file briefs, and rarely do they have a n  opportunity to argne their case on 
review. They have no knowledge of the questions that  are being raised and  
discussed hs  the reviewing officers, and have no opportunity of presenting their  
point of view. 

We recommended th'it the record of proceedings in any court martial  shall 
include, when forwarded for review, a summary of all  objections prepared by 
defense counsel, and that defense counsel be permitted to submit briefs or other  
argument to the reviewing authority. If the accused desires, a t  his own expense, 
to present oral argiiment through civilian counsel to the reviewing authority, 
he should be permitted to do 80. 

UNIFORM CODE OF MILITARY JUSTICE 

Such a provision would improve morale and discipline. 
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The  goal of a uniform code uniformly applied and  i r i t c ~ t y ~ ~ ~ t c ~ l  i i i  a11 of the  

wrvices is  obviously difficinlt of achievement without some loli-l(w~l cmi~diiiating 
: i g w i ~ ~ y ,  I d ~ n l l y ,  wht'ii rei11 nn'flc'ation of the  mili tary siarvi(,iv is fiiixlly accom- 
1)Iished. thc>rt. slioultl h e  n single Judge Advocal(> Gri i r r i i i  ~ i r i~ fo t~ i i i i i~g  311 legal 
t lnt ic is for t l i ~  .\rniy, Siivy, Air l'orce, hlarine C(ir l is, ; i t i t 1  Co;ist G t i : i ~ I .  17nific:1- 
: io11 :is ~ i t * i i \ - i i l i d  i i i  t h r  X:iti~ui:il IWfviise . \ i f  f:ills f:ir >1111i'1 of t l w  iiriifi,xtion 
u i i t l t~ r  w l i  i c.11 si i i , l i  i i l o t i  I ( * : I  I I  tw iv : i I  izcvi. \5-t> inlist p ~ i  I .  m i '  i.ri,ciiiiiiic~titl:it iiins 
; i c ~ ~ ~ i r t I i r i ~ l y  i o  t l i c ,  t1sis:fiiip sit i ; : i t ioii .  iiiid 1 1 1  1 1 1 ~  : idv:i~i(  tts tli:i: i i i ' t !  i~t~:ilistic.:111y 
1n)ssi tile. 

Aceoidingly, \VI' ~ ~ ( ~ ( Y I I ~ ~ I I ~ ( ~ I ~ I ~  t l i : i l  I I I I ~ I , I ~  I N ,  ~ ~ s l : i l i I i s ~ i i ~ l  i i  iio:ii,d of rcvivw i n  the 
(i f ice of tlie S ( ~ ~ c ' t ; i i ' y  of  I h ~ f t ' i i s c ~ ,  \ ~ I i i ( ~ l i  s1i;ilI 1i:ivv t i t i ; i l  po\vi'l' of i ' c ~ i r \ v  i t i  ; i l l  
court-martitii ('iiws i i i  : i l l  thti schr\.ic.t%, : i r i t l  \\-liic,li \yill l)i. ( . I i : ~ i y t ' d  ix;illi t 1 i t L  ( l ( ~ V t ~ l ~ ~ i i -  
nicnt of unifoi*ni ~ i ixc t i cw :iiitl 1)rii(wlitrw, nii ic .11 :IC: thr Sii~!roiiir ("01i i . t  of tlie 
IJriitrd Stiites cciiitrols tlie dwisioiis of tlir Pvtl(1r:il ( ~ ) i i i ' t s  i)f  :tlili(':ils, 'I'ht. S t w o -  
t a ry  of Defense shoultl 1i:ive tht. fu i~ t l i t~ i~  d u t y  of i~liiwly siip(>t,visi!ix t l i t l  olwr:itions 
of the  various Judge Advocate Gt?iietxl D~1p~irtiii(wts. :inti ~ I i ( i i i 1 d  1i:ivv l I i ( ,  liowcr 
of recommending legislation to the Congvrss :ind ot' iwiiiiip t l i iwt iv t~s  to tlic 
services in mat te rs  pertaining to inilitnry ;inti n i i w l  just ire. He shoiild have the 
specific responsibility of advancing iiniflic.ation of t l i c '  Irg;il futic.tioiis  of tlir i i imie i l  
services. 

L:irgr rinnibrrs 
of our  young men will in the years ahr:itl serve in i i  pic2e t in ie  .jriiiy, S:ivy. and 
Air  Force whose mission is t h e  preserintion of our Amrrictiii clemocracy. Under 
such circumstances it seems to us tha t  there is a paramc!unt obiigntion to those 
young men, to  thei,, anxious falnilirs, and to the  hnsic 1iriiiciljlcs of tliiit Ameripan 
democracy to make full  provision for the protection of those young men and  to  
insure  tha t  their  r igh t  to f a i r  tr ials before qiialified nriil indvpi~ntleiit courts is not 
impaired. W e  have every confidence tha t  the  adoptioii of the proposals made by 
us will strengthen t h e  morale and discipline of our armed s twices ,  in time of w a r  
as well n s  i n  peacetime. 

Today ou r  country h a s  for  t he  first t i i i i ~  n peacetime dimft. 

Respectfully submitted. 
RICHARI) H. TF'm.8, Chaimnan, 
LOUIS C .  FIEI.AND. 

INZER B. WYATT. 

JOHN Jr. JIVRT.GH. 
SIDNEY -4. \lrOLFE:. 

Senator GFAUVER. Colonel Hughes, president, Judge Advocate 
General Reserve Officers Association. 

STATEMENT OF WILLIAM J. HUGHES, JR., PRESIDENT, JUDGE 
ADVOCATES ASSOCIATION 

Mr. HUGHES. I am president of the Judge Advocates Association, 
Senator, not of the Reserve Officers Association. 

Senator KEFAWER. We are glad to have yoii. We had your desig- 
nation wrong on the list. 

Mr. HUCIHES. My name, for the record, is \17illim1 J. Hughes, Jr. I 
am a practicing lawyer in Washington, D. C., and president of the 
Judge Advocates Association, which is an association composed of 
some 2,100 judge advocates in World War 11, Army, Navy, and Air  
Forces; principal1 , however, Army and Air Forces. 

Just  by may of $ ackground, I was a member of the Regular Army 
and of the Judge Advocate General's Department in World War I, 
resigned in 1922. 

A t  that time I v a s  assistant to the Chief, Rlilitary Justice Division, 
and secretary to the Board of Review. W e  had only one board a t  that 
time. 

I practiced law from 1022 to the outbreak of the present war, and 
went back into the Army shortly after Pearl Harbor. 

I was again assigned to the Military Justice Division, became Assist- 
ant  Chief, which position I held for most of the war, although I saw 
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service in various camps around the United States, and also h the 
Pacific. 

The primary purpose of my being here is to  give the committee the 
results of a questionnaire which, as president of our association, I sent 
to the various members of that association. 

Under date of March 4, 1949, I sent a copy of the then pending bill, 
H. R. 2498, to the members of the association, and asked them to fill 
out a questionnaire which I enclosed with the bill, in which question- 
naire I endeavored to  summarize as best I could what seemed to  me 
to be the dominant features of the bill. 

I would like to submit to the committee the letter which I sent out, 
and also a copy of the questionnaire, and the tabulation of the results 
of that questionnaire. That is the letter and there are various copies 
of the questionnaire which the members of the committee may care 
to look at. 

Senator KEFATSVER. Well, we would like to have i t  if we can get this 
in shape so that we can use it. 

Mr. HUGHES. Those are five duplicate copies of the questionnaire 
with the tabulated results. The only thing pertinent in the letter is 
the bill. 

Senator KEFAUVER. Colonel Hughes, your letter seems to be largely 
a reprint of the bill. 
MY. HUGIIES. I t  siniply encloses the hill. You see. members of the 

association did not have the bill, or I did not think they would, so I 
sent a copy of the bill iilollg with it. 

Senator KEFAUWR. Then, can we make exhibit 1 the front page of 
this pamphlet which is your letter ? 

Mr. HUGHES. 1 think that: would be a good plan, Senator. 
Rlr. KEFAUVER. -1 lien, following that, the questionnaire, following 

the responses you have. 
(The documents referred to follow :) 

JUDGE ADVOCATES ASSOCIATION, 
Washington, D. C., March 4 ,  1949. 

DEAR MEMBEX: Identical bills. S, 857 and H. R. 2498, have been introduced in 
the Senate and House to establish a Uniform Code of Military Justice for the 
three services. Hearings will commence before a House Military Affairs Subcom- 
mittee March 7. I n  an effort to be helpful to the committee, and to express the 
viewpoint on our memhership, we e~ic~lose a copy of the bill and ask you to fill out 
and return the following questionnaire. 

Please note that there is a space a t  the end to expand your answer to any 
question, and for further comments or suggestions. 

Thanking you for your advice and an early reply, I am, 
With kindest regards, 

WILLIAM J. HUQHES, Jr., President. 
P. %-In view of the importance and urgency of the enclosed proposed bill, the 

issuance of the March bulletin of the Judge Advocate Journal has been postponed 
until April. This has been done in order that our time and efforts may be 
devoted wholeheartedly to our consideration of this proposed legislation. 

QUESTIONNAIRE 

1. Are you basically in  favor of a uniform code for the three services? Yes, 
586; no, 51. 

2. If so, would YOU adopt it now, or, so fa r  a s  tbe Army and Air Force are con- 
cerned, would you give the new court martial system established by the Elston 
Act, Public Law 759, 3948, effective February 1, 1940, and under which they are  
now operating, a reasonable try-out? Explain. Two hundred and ninety-eight 
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would adopt it now. Two hundred and twenty-one would give Elston Act trial 
first. 
3. Do you believe, if a uniform military code is adopted, it should substantially 

depart from the principles of the Elston Act above referred to? Yes, 98 ; no, 434. 
4. Prbposed A. W. 2 (3) gives courts martial jurisdiction over Reserve person- 

nel an inactive-duty training. Are you in favor of this? Yes, 211 ; no, 416. 
5. Proposed A. W. 16,26,39, and 51 give the law officer the right to rule on inter- 

locutory matters but deprive him of any vote on the findings and sentence, and 
exclude him from the deliberations of the court. Are you in favor of this? Yes, 
S5 ; no, 512. 

6. Proposed A. W. 51c requires the instructions of the law officer as  to the ele- 
ments of the offense and the rule as  to reasonable doubt to be made part of the 
record for appellate review. Will this be of practical value? Yes, 343 ; no, 179. 

7. Proposed A. W. 7 permits a court of one armed force to try a member of an- 
other, but provides that appellate review shall reside in the armed force of which 
the accused is a member. Are you in favor of this? Yes, 330; no, 298. 

8. Proposed A. W. 27b requires trial counsel and defense counsel to be lawyers. 
As the law officer must also be a lawyer (A. W. 26) and there are  in peacetime 
around 100 Army general court martial jurisdictions, this will require at least 
300 additional lawyers. Is this practicable? Yes, 445 ; no, 171. 

9. Proposed A. W. 31 excludes a confession forced by military personnel but 
not one forced by outsiders such as police authorities. Do you think this ade- 
quately protects the privilege against self-incrimination? Yes, 74 ; no, 547. 
10. Proposed A. W. 27 and 38 abolish trial judge advocates and substitute trial 

counsel. Are you in favor of this? Yes, 322 ; no, 232. 
11. Proposed A. W. 58 permits confinement in the penitentiary for any offense 

no matter what the length of the sentence, by what court adjudged, and whether 
or not it includes dishonorable discharge. Are you in favor of this? Yes, 93; 
no, 540. 
12. Proposed A. W. 66 provides for a h a r d  of review, who may be civilians, 

with final power, in ordinary cases, to hold records good or bad on any ground. 
In either event the Judge Advocate General has no power to do anything except 
refer the vase to the Judicial Council,-composed of three civilians. Are you in 
favor of this? Yes, 158; no, 468. 

13. IJroposed A. W. 66 gives the board of review final power to reduce sentences, 
with no review a t  all in the Judge Advocate General, the Judicial Council (see 
A. W. 67&),  the Secretary,*or anyone. Are you iL taror  of this? Yes, 118 ; no, 500. 
14. Proposed A. W. 67 m:iltes it mandatory that  the Judicial Council ( the 

snpi'eme court of the new system) be composed of civilians only, appointed with- 
out the :id! ice and consent of the Senate and holding office for no definite term, 
but colely a t  the will of the President. Are you in favor of this set-up? Yes, 67; 
no, 563. 

15. The proposed code (A. TV. 74) deprives the Judge Advocate General of all 
clemency powers now exercised by him under the present A. W. 51. Are you in 
fa\-or of this? Yes, 52 ; no, 570. 

16. The proposed code, in providing a disciplinary system without a responsible 
head, in  depriving the Judge Advocate General of all mwer to differ with the 
board of review a- to legality of rwords of trial (limiting him t o  the right to 
send the case to the all-civilian .Jitdicial Council) and in making the board of 
review supreme as  to sentences, appear- to take the ultimate disciplinary control 
away from the military authoritieq mid put i t  into the hands of civilians. Are 
yon in favor of this? Yes, 93 ; no, 504. 

17. Viewing the proposed code as a whole, do you think it sets up a workable 
system? Yes, 270; no, 291. 

lh. Have you had military justice experience while in the service? Tes, 598; 
no, 37. 
19. Have you any other comment on any proposal in the code, or any sug- 

gestion as  to what should be included therein? 
Results : 2,190 sent out ; 645 returned, signed ; comments on 579. 

Mr. HUGHES. Twen ty-nine hundred and ninety questionnaires were 
sent out, of which six hundred and forty-five and some additional ones 
which have come in since I made the tabulation were returned. 
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St1ri:it o r  KE1s7,itiI.Ht. Colonel Hughes, could you not coiisolidat,e the 
tiiis~vei*s to this qurstioiiiiairc? 

MI-. HuGIII:~.  Alll of tlieiii :iw :ilikc. I i i i i i  jrist, giviiiz yoii :i number 
of tliffei.riit copies f u r  the use of the  various riiein1)ers of t he  committee. 

S t l i i i i t o i b  Ki.:i,..\r~v~.:ic. ’I’1i:iiik yo11 : that  will be very iisefiil. 
111.. Hr~;rir.s. I t  is intrrcsting to  note tha t  of tlie G4d which wei’e re, 

tiiimtS(1. tliei*c W I Y  c o i i i i i i t > i i t s  wi-itteii i i i .  iii:iiiy of  tlieiii iwsoiieti 
(*oiiiiiif1iits. 011 ,*)i’!). u o  tliiir it wriiietl to iiie tlint t lit1 i i iei i i l i t~i~s of the  
:issoriiition took the  quest ioniinire se~~iously,  a i i d  \ v r w  :it least, inter- 
cstwl i i i  ge t t ing  tl i t l ir  vieiv+ 1)efore tlie coiiimittee. 

I take f u l l  iwpoiisibility f o r  Iiaviiig frcimed these questions. I t  w a s  
iniposssi1)le d u e  t o  the time elenient to hnve tlir boa i~ l  of directors 

c 3 i : i t i o i i  I M + S  o i i  it, : i i i t l  I say thnt fo r  t he  iwisoii tha t  sonie 
feiv ;iii>wei-s t o  this qiiestioiiii:iire Iiave coiiinieiitecl oii the fr:iiriing of 
the q i i v 3 t i o i i s .  n i i t l  w i i i t l  1 i : iw snit1 that they tliought t he  questions 
~ Y P I Y  slniitetl one n i iy  or the  other. 

JIy only :iiiswi’ t o  tha t  i p  th:it it is the  best that ,  could be done, :i i id 
in aiiy event, the tliffereiice of opinion shows tha t  there  coiild iiot have 
been any great slantiiig of the  questions one way o r  t he  other. 

T h e  first quest ion is : 
Ai.r yrru h:isic:illy in fiivoi. of $1 nnifoi~in code for the three services? 
Yes. 586: no, 51. 
2. If so, woliitl  you : i t lopt  it i i o w ,  or, so fa r  tis the Army and Air Force a r e  

conccwied. n o u l d  ~ I I  give the new court-martial system established by the 
1~:lsti)n Act .  i’uhlic I ~ i w  in!?, 1948, rffertive Frhruiiry 1, 1949, and  under which 
they i i i v  now operutiiig :I i8wscrnable try-nut? Esplriin. 

There  w-as :i s p i i c ~  left for an expl:inatioii, a n d  maiiy wrote iii an 
explaiiatioii. The  mswers were, “Yes, adopt  i t  now,” 298; “Allow the 
Elston bill a trial first,” 221. 
3. Ijo you bcliert!, i f  :I uniform mi1it:iry code is adopted, it should substantially 

depart  from the ~irinciples of the  Elston Art tibove referred to?  
Y e s ,  98 ; no. 434. 
4. I ’ lYJpOSPd A.  W. 2 ( 3 )  gives courts-nirirtial jurisdiction over Reserve per- 

Yes, 211; no, 416. 
5.  PropostJd A. UT. 16, 26, 39, and 51 give the  law officer the  right to rule on 

interlocutory matters but deprive him of any vote on the  flndings and  sentence, 
and  exc.ludtb him from the  deliberations of the  court. Are you in favor of this? 

sonriel on inactive duty training. Are you in favor of th i s?  

Yes, 85; no, 512. 
6. Proposc~I A.  W. .Xc requires the  instructions of t he  law omcer as to the 

elements of the off~nse nnd the  rule HS to reasonnhle doubt to be made par t  of the 
record for  appellate review. Will this be of practical value? 

Yes, 343 ; no, 179. 
7 .  Proposed A. W. 1i permits a court of one armed force to t ry  a member of 

another,  hut provides t h a t  appellate review shall reside in the  armed force 
of which the  accused is a member. Are you in favor of this? 

Yes, 830 ; no, 208. 
8.  Prnposed A. W. 27b rcqniws trial counsel and  defense counsel to  be lawyers. 

A s  the  lnw officer mnst also he a lawyer ( A .  W. 26) and there  are in peacetime 
aroiirid 100 Arniy gerieral coiirt martial jurisdictions, th i s  will require a t  least 
300 ad(litionrr1 lawyers. Is this practicable? 
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Yes, 445 ; no, 171. 
9. Proposed A. W. 31 exclutles a confession forced by militara personriel but Do you think this fide 

Yes, 74; no, 547. 
10. Proposed A. W. 27 and 38 abolish trial judge advocates and substitute 

Yes, 322 ; no, 232. 
11. Proposed A. W. 58 permits conflnement in the penitentiary for iiny offrnse 

no mirtter what the length of the sentence, by what court adjudged, and whether 
or not it includes dishonorable discharge. Are you in favor of this9 

not one forced by outsiders such as  police authorities. 
quately protects the privilege against belf-iucrimination? 

trial counsel. Are you in favor of this? 

Yes, 93 ; no, 540. 
12. Proposed A. W. 66 provides for  a board of review, who riiuy be civilians, 

with flnal power, in ordinary cases, to hold records good or btid ou any ground. 
In either event the Judge Advocate General has no power to do anythiiig escept 
refer the case to the Judicial Council, composed of three civilians. Are you in 
favor of this? 

Yes, 158 ; no, 468. 
13. Proposed A. W. 66 gives the board of review final power to reduce sentences, 

with no review a t  all in the Judge Advocate General, the Judicial Council (see 
A. W. 6;d), the Secretary,.or anyone. Are you in favor of this? 

Yes, 118 no, 500. 
14. Proposed A. W. 67 mnkes it mandatory tiint tlie Jndiciirl Council ( the 

supreme court of the new system) be conrpowi of c*ivilitins wily, appointed 
without the advice and consent of the Senate and Iiolding office for no deflnite 
term, but solely at the will of the President. Are you in favor of this set-up? 

Yes, 67; no, 563. 
15. The proposed code (A. W. 74) deprives the Judge Advocate General of all 

clemency powers now exercised by him under the present A. W. 51. Are you 
in favor of this? 

Yes, 52; no, 570. 
16. The proposed code, in providing a disciplinary system without a responsible 

head, in depriving the Judge Advocate General of ull power to differ with board 
of review as to legality of records of trial (limiting hiiii to the right to send the 
case to the ail-civilian Judicial Council) and in making the board of review 
supreme as  to sentences, appears to take iiltiniate disciplinary control away 
from the military apthorities and put it into the hands of civilians. Are you 
in favor of this? 

Yes, 93 ; no, 504. 
17. Viewing the proposed code as a whole, do you think it sets up a workable 

Yes, 270; no, 291. 
18. Have you had military justice experience while in the service? 
Yes, 598 ; no, 37. 
19. Have you any other comment on any proposal in the code, or any suggestion 

as  to what should be included therein? 
In response to that, as I said, there were comments on 579 question- 

naires, either written in on the questionnaire or by a separate letter. 
Now, I have those questionnaires here. Due to the limit, I have been 

unable to take out those coinments, but if the committee is interested, 
and would allow me to do it, I will take those comments and reduce 

system? 
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them to a consecutive form, and ask for  a day or  so within which to  
submit them to the committee. 

Senator KEEAUVER. How much space would that  take? How long 
would i t  be? 

Mr. HUGHES. I would limit them to representative commenh and 
I would say about 10 typewritten pages. 
Of course, I cannot give them all in that space, but I can give 

the more reasoned comments. I f  the committee is interested, I will 
read some of them to the committee. 

Senator KEFAUVER. That  is all right, Colonel H u  hes. Suppose 
you assimilate the comments and compile them in conckion .to be sub- 
mitted to thB committee, and so that the committee can understand 
them, and they will be filed following your statement. 

Mr. HUGHES. Up to now I have been testifying as president ,of the 
association and giving the results of this questionnaire, but I would 
like to  say a word in my own capacity as I am interested in it. and I 
have had some experience in the way i t  operates. 

It strikes me that the primary objection to the present bill is that it 
civilianizes a thing that is basically noncivilian in character, namely, 
the disci line of the Army. It does this by toning down and mini- 
mizing t R e military control and exaggerating the civilian control. 

Article 56 (b)  states and gives notices to ever.y soldier that the top 
power in courts martial is the Court of Military Appeals, and he has 
30 days from the time he is notified of the decision of the board of 
reviebv to petition the Court of Military Appeals for  a grant of review. 

111 other words, he is told that in serious cases the discipline of the 
Army is in the hands of civilians, and no longer in the hands of the 
Army. 

It matters not that the review by the Court of Military Appeals is 
limited to matters of law. As a matter of fact, he will interpret that 
simply as saying that the ultimate authority in the Army is a group 
of civilians. 

Now, I think that is a fatal fault in psychology in so arranging 
things, 

The committee has got to  bear in mind that  the system is pri- 
marily designed for war, and in time of war you get a cross section of 
the community, ranging all the way from mamma’s boy3 to “tough 
egws” who do not propose to  obey anybo’dy if they can help it. 

f t  seems to me that the immediate job of the Army is to im ress 

Now, to my mind the only way you can achieve that is by impress- 
ing them with the fact that they are lip against, for  the first time in  
their lives, rigid military discipline. I n  a sense it is a fear of the 
unknown which controls them. It is the old refrain “You’re in the 
Army now,” and that goes further to produce discipline in these new 
recruits, to my mind, than anything else. 

On the other hand, if ou give them the impression that the disci- 
pline is a civilian d isc iphe ,  it seems to me that you render ineffec- 
tive that  dominant impression which they will get from the start. 

T h e  soldier is familiar with civilian discipline; he is not afraid of 
that. H e  knows that he can get lawyers, and he can delay t h i n ~ s  
and time will pass on, and something will be done for him, and he is 
not worried about it. 

u on those new civilian recruits the fact that they are in  surroun (Y ings 
w P, erein they have got to obey orders. 
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On the other hand, he is definitely worried about military discipline, 
as such. 

Xow, i t  seems to  me that in the future there will be more, 1 ather than 
less, demands for the rigid military discipline that 1 refer to. So fa r  
untouched is the problem of atomic defense, for instance. 

You are going to hare  in the near future to  educate the American 
public. I n  all probability you will have to educate them in the neces- 
sity of evacuating, possibly, large segments of the population, and to  
do that you are going to  have to utilize martial law to a certain extent. 
I hope it can be utilized as little as possible, but in any event, the nu- 
cleus for the control of the civilian po da t ion  in that situation must 
come, it seems to me, from a discipline$Army; and that brings up the 
requirement of disci line. 

ited period of freedom from atomic difficulties, now is not the time 
to  weaken, but now is the time, it strikes me, to strengthen rather than 
to  attenuate the military aspects of discipline. 

Anoher thing that has impressed me about this bill is the fact that  
in the House hearings, the working experts, the fellows who have 
operated this system, mere not called as witnesses, namely, the Judge 
Advocate General of the Army or.the Navy or the Air  Forces. 

It strikes me that their views on the thing should be obtained. Fur -  
thermore, the General Staff, so fa r  as  I know, has not been consulted 
on it. Whether they have made a staff study of i t  or not, I do not 
know, but above all those people, the real experts, are the generals out 
in the field. 

The generals in control of armies during World War I1 and of air 
wings and the Navy admirals in control of fleets, they are the people 
who know what makes discipline operate. They are the people who 
know conversely why it does not operate, and it seems to me that they 
are the people- 

Senator KEFAUVER. Well, Colonel Hughes, for your information we 
are going to hear the Judge Advocates General of the services this 
afternoon. 

Mr. HUGIIES. That  is fine. 
The last thing I would like to suggest, and a number of the replies 

to the questionnaires single it out for  attention, is the fact that the 
present bill tones down the activities of the Judge Advocates General of 
the three services to the point where they are practically nonexistent ; 
whereas under the present Elston Act, the Judge Advocate General is 
given certain affirmative duties. H e  has either got to concur or assent, 
and his affirmative participation in the system IS necessary. 

Furthermore, he is given certain clemency powers under that bill 
which he is not given now. 

The present bill simply gives him the opportunity to be one of the 
devisees of clemency power if the Secretaries of the respective services 
choose to give i t  to him. 

?;OK. most of the members of our association who have commented 
0 1 1  it Jiilve come to the conclusion that that is wrong. The Judge 
Advocate General is the fellow who ought to have the primary control 
of the system. H e  is there, he is somebody you can niake responsible, 
and his participation should be maintained, at least, on the level of 
the present Elston Act, which probably takes a median ground be- 

So, i t  seems to  me t R at a t  the present time when me have a very lim- 
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tween depriving him of all authorities and giving him complete 
authorities. 

So, on that basis, I would like to submit the &urn6 which I spoke of 
a few moments ago. 

Senator KEFAUVER. We would be glad to have it. Can you do that 
within 2 or 3 days? 

Mr. HUQHES. Thank you, Senator ; I will. 
Senator KEFAUVER. Any questions? 
Senator MORSE. Just one question. Colonel, in following the course 

of your a r  ument, would you or would you not reject the recommenda- 

ap  ointment of the court and prosecutor and so on are concerned? 
&r. HUQHES. I would like the situation as i t  is now constituted by 

the Elston Act. I think that is just about the right control. 
Senator MORSE. That  is all, 
Senator KEFAUVER. Thank you, Colonel Hughes. 
Mr. HUQHES, Thank you. 
(The information referred to previously follows :I 

The Judge Advocates Issoclation sent copies of H. R. 2498, S, 867, together 
with the following questionnaire to its 2,200 members, 645 questionnaires were 
returned. A tabulation of the results i s  here set forth : 

tion that t R e power of the command officer be reduced insofar as the 

QUESTIONNAIBE 

1. Are you basically in favor of a uniform code for the three services? Yes, 686; 
no, 51. 
2. If SO, would you adopt it now, or so fa r  as the Army and Air Force a re  

concerned, would you give the new court mnrtial system established by the 
Elston Act, Public Law 750, 1048, effectlve February 1, 1040, and under which 
they are now operating, a reasonable try-out? Explain. Adopt uniform code 
now, 298; try Elston Act flrst, 221. 

8. Do you believe, if a uniform military code is accepted, it should substan- 
tially depart from the principles of the Elston Act above referred to? Yes, 98; 
no, 434. 

4. Proposed A. W. 2 (3 )  gives court-martial jurisdiction over reserve person- 
nel on inactive duty training. Are you in favor of this? Yes, 211 ; no, 416. 

5.  Proposed A. W. 16, 26, 39, and 51 give the law otacer the right to rule on 
interlocutory matters but deprive him of any vote on the flndinps and sentence, 
and exclude him from the deliberations of the Court. Are you in favor of this? 
Yes, 85; no, 512. 

6. Proposed A. W. 51c requires the instructions of the law ofllcer a s  to the 
elements of the offense and the rule a s  to reasonable doubt to be made part of 
the record for appellate review. Will. this be of practical value? Yes, 343; 
no, 179. 

7. Proposed A. W. 17 permits a court of one armed force to try a member of 
another, but provides that appellate review shall reside in the armed force of 
which the accused is a member. Are you in favor oP this? Yes, 380: no, 298. 

8. Proposed -4. W. 27b requlres trial counsel and defense counsel to be law- 
yers. As the law omcer must also be a lawyer (A. W. 26) and there are in 
peacetlme around 100 Army general-court-martial iurisdictfons, this will re- 
quire a t  least 300 additional lawyers. Is this practicable? Yes, 445; no, 171. 

9, Proposed A. W. 31 excludes a confession forced by military personnel but 
not one forced by outsiders such as  police authorlties. Do you think this 
adequately protects the privilege against self-incrlmination? Yes, 74 ; no, 547. 

10. Proposed A. W. 27 and 38 abolish trial ludqe advocates and subRtitute 
trial counsel. Are you in favor of this? Yes, 322 ; no, 232. 
11. Proposed A. W. 58 permits condnement in the penitentiary for any offense 

no,rnatter what the length of the sentence, by what court adjudged, and whether 
or!not it includes dishonorable discharge. Are you in favor of this? Yes, 93; 
no, 540. 

12. Proposed A. W. 66 provides for a board of review, who may be civilians, 
with Anal power, in ordinary cases, to hold records good or bad on any ground. 
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In  either event the Judge Advocate General has no pnwer to do anything except 
refer the case tn the Judicial Council, composed of three civilians. Are you in 
favor of this? Yes, 158; no, 468. 
13. Proposed A. W. 66 gives the board of review flnul power to reduce sen- 

tences, with no ~eview a t  a l l  in the Judge Advocate General, the Judicial Council 
(see A. W. 67d) , the Secretary or anyone. Are you in favor of this? Yes, 11s ; 
no, 500. 
14. Proposed A. W. 67 makes it mandatory that the Judicial Council (the 

Supreme Court of the new system) be composed of civilians only, appointed 
without the advice and consent of the Senate and holding office for no deflnite 
term, but solely a t  the will of the President. Are you in favor of this set-up? 
Yes, 67; no, 563. 

15. The proposed code (A. W. 74) deprives the Judge Advocate General of 
all clemency powers now exercised by him under the present A. W. 51. Are you 
in  favor of this? Yes, 52; no, 570. 

16. The proposed code, in  providing a disciplinary system without a responsi- 
ble head, in depriving the Judge Advocate General of all power to differ with 
board of review as to legality of records of trial (limiting him to the right to 
send the case to the all-civilian Judicial Council) and i n  making the board of 
review supreme as to sentences, appears to take ultimate disciplinary control 
away from the military authorities and put it into the hands of civilians. Are 
you in favor of this? Yes, 93 : no, 604. 
17. Viewing the proposed code a8 a whole, do you tliiiilr it sets up n workable 

system? Yes, 270; no, 291. 
18. Have you had military justice exwrienw while i n  tiie sel'rice? Yes, 5 ! B ;  

no, 37. 

COMMENTS F R O M  MEMBIX?S OF .IVDOE ADVOCATES -4SSOPIATIOX O S  QUESTIONNAIREH 

NO C I V I L I A N  CONTROI. 

I believe the tendelicy of postwar-reform efforts has heen to go too far  in taking 
ultimate control i n  military justice from the military arid pliicing i t  in civilian 
hands. Discildine is still abwluteiy essential to military effectiveness and I 
believe the military authorities should remain in  control of military-justice 
adniinistration with a minimum of restriction necrssury to prevent irijiistice. 

The Judge Advocate General should be given more authority and respousibility 
instead of less. There is no piare for civilians in military-justice procetlure. 
If we get our military justice and civil justice mixed up we have no military 
discipline. Military justice is a means instead of an end anyway. It's too 
bad we have to have it a t  d l  and if  we ever have lasting world peace we can 
abolish it all. But until we reiicli that state of security let's keep our military 
establishments military and not let them get mixed up with lofty concepts of 
democracy. Let's just admit that the military can't do as good a job of justice 
as the civil authorities, but the rriilitriiy ciin do a better job of fighting and since 
milltary justice is a necessary part of the lighting mavhine we will have to keep it. 
I recommend imre  cooperation, more simplicity, less competition between the 
services and that the nntionul welfare he substituted for individual ambition. 

We have gone ahout f a r  enough in protecting the hasic rights of an accused. 
We must retain some authority in the ntilitiiry, who knows its problems best, 
or we will lose all rontrol over the personnel. We will end 111, being busier pro- 
tecting individual rights than flghting the enemy. 

Any attempt to put the CBI system on a par with the civiliun's concept of 
justice Is going to react very unfavorably in the eficiency of the services and iims 
involved. I believe that the services are no more than the name implies-arms 
and services ; they are the good right arm of the Executive, and their niission 
must not be hindered In Its 1)erforniance by a mistaken emphiisis upon individual 
justice. The intlivicluiil i s  eiititletl to justice, certainly, and the Elston Act gives 
it to Ii i i i i .  This new code, Itowever, iiiukes the adniinistration of iiiilitnry justice 
NO cumbersome that It places justice ahead of the mission of the service involved. 
The enemy, we may be certain, will not be s o  encumbered, If and when we engage 
hlm. 

If 
we want civilians to run the judicial side of the services, then we should use our 
regular civilian procedures. I n  

Generally speaking, the proposed code is contrary to miiltary principles. 

Obvlously this is too slow and cumbersome. 
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my opinion the proposed changes would completely destroy our present system 
of military justice and would seriously imperil the discipine of the various C O D -  
mands. 

The power to command must remain with the military forces if we expect to 
have an efficient and well-disciplined military. The power to command depends 
upon discipline, discipline depends upon the power to punish. If we take the 
power to punish away from the military we will destroy discipline, and eventu- 
ally the p o ~  er to command. The proposed code, except for minor offenses, takes 
away from the military the power to punish, and vests it in a civilian board of 
qe\ieny, which will hnve dictatorial power over ralid and legal sentence of 
courts martial. 

The sob sisters seem to be placing us in a position where military law and 
rules will be as ineffective as our civilian rules against traitors. 

My only concern is for an armed force with appropriate discipline. I will not 
rote to turn over our armed-forces discipline to a group of unmilitary, undis- 
ciplined cry babies, for this will create the mob the USSR wants 11s to have f o r  
a n  armed force. 

There is  an unnecessary emphasis on ciliilinn influence-to such an extent 
that  it is a misnomer to call it n code of military justice. With all the additional 
safeguards that have been provided by the Elston Act, I see no need for the 
tremendous civilian authority interjected into the proposed system. 

This is a code obviously drawn by some fuddy-duddy who never saw a day in the 
field with troops and certainly no combat, and resembles Federal district and 
appellate court procedure-too technical to work. Of what possible disciplinary 
yalue could a sentence have with the four reviews (causing a year’s delay) to 
intervene? Especially in a mutinous situation in a far-off field? What experience 
in war would qualify civilians to judge military officers a s  a supreme judicial 
council? Who controls promotions, efficiency reports, etc., of judge advocates and 
board of review members? 

I feel, after examining the proposed bills in the Senate and the House, that  
a Uniform Code of Military Justice for the threc services is greatly needed and 
would be for the mutual benefit of all concerned. However, the proposed bill i s  
not what is needed. It attempts to make military justice civil justice, and such is 
absolutely not feasible. Civil law and military law have a different aim in view. 
A soldier is not a civilian and a civilian is not a soldier, and never the twain 
shall meet. 

Civilians-particularly those legislators - ifhout military experience-should 
some day realize that when the3 try to deprtve Lhe military of those disciplinary 
powers which rightly and pecuiiprly helong to the military, the system evolved 
will not be successful. 

The code gives every evide-u of preparation by a perTon or persons who are 
attached to the “adversary” system and have little appreciation of its deficiencies, 
It would destroy some of the most outstanding merits of military justice as com- 
pared with criminal justice in general. I t  represents a retrograde movement 
from the advanced position reached under the Articles of War. I believe it would 
prove unworkable and harmful to the State and the Army in time of war. It 
not only is not a n  improvement; i t  would be highly dangerous to the pukdia 
interest if enacted. 

I see no reason for further interference by Congress in the matter of military 
justice. I have always believed ant1 do now, that most of the so-called safe- 
guards which a re  set up  in the Articles of T a r  are really so only to the poou 
soldier, the man who either makes no effort to do right or who deliberately does 
wrong. Thus they discriminate against the good soldier who tries to perform his 
whole duty. The idea of turning any par t  of military justice over to civilians 
i8 repugnant to all principles of discipline. If those men are competent to take 
charge of the most important feature of an army, its discipline, then they should 
be made generals. 

The system embodied in  the proposed code would prove to be cumbersome 
in practice. If it should be enacted into law and a national emergency should 
oocur, i t  is possible that the whole system of military justice would break down. 
&Zany people fail to realize that military justice is a fleld within itself and that the 
rnles applicable to civilian practice are  not always precedents. The fact Fe 

Such changes should bt most strenuously opposed. 
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that the former Articles of War on the whole constituted a fair sysetem. It was 
the human element rather than the system which gave rise to the abuses in the 
last war, The real remedy is to be found in the proper orientation of officers, 
particularly general officers, rather than attempting to increase participation 
by civilian elements in the administration of military justice. 

I cannot take time to examine the matter fully. However, uo code should lose 
sight of the fact that discipline is and must be the primary object. Civilian con- 
siderations of presumed innccence must sometimes give way to the exigencies of 
war just as  civilian considerations of personal comfort and independence must 
also give way. The system must not be weak and it must not be cumbersome. 
Justice above all must be prompt. Provisions to insure fairness must not be the 
counsel of perfection, but they can be adequate without interfering with the main 
object which is to win a war. A peacetime army, to be of value, must be mentally 
adjusted to wdrtime necessities. It has t o  be the cadre and pass its philosophy 
to the new recruit. I t  can’t do that on a basis of diverse disciplinary responsi- 
bility in time of war if a “soft” counsel. Appointment should be from candidates 
proposed by Army, Air Force, and Navy. 

The 
military system has more protections for an accused than does any other system 
of justice of which I know. If the military cannot conduct its own system of 
justice, based on laws passed by the Congress, I don’t see how it can be given the 
job of protecting this Nation from aggression. Let’s give the new system a trial. 
I believe it will work more efficiently, and with more justice to a n  accused, than 
do any of our clvilian tribunals. 

The main defect is the lack of service control, by reason of the civilian (and 
political) Judicial Council, This Council should be service personnel, or if civil- 
ians are dwirable, then composed of a board of 5-2 civilians and 3 appointed 
from the respective services. 

In my opinion, a civilian board should not have final review. Unless they have 
military background they cannot know prcblems of military essential to proper 
review. As a division judge advocate for 5 years I feel that concepts of civilian 
procedure must give way to military expediency a t  a final point. 

Civilians with no military service do not know problems of armed service. 
Even limited experience is insufficient. 

I particularly object to  placing ultimate supervision and control in civilian 
hands. There is no discipline better than self-discipline. The military (or naval) 
problem is sufficiently unique to warrant letting each discipline itself. There 
seems to me to be no excuse for conceding that these services must abandon time- 
honored practices and customs in favor of novel ones that in effect imply that the 
Army, Navy, and Air Force personnel are ultimately incompetent to administer 
justice to their own. 

I say, give the Judge Advocate’s Corps (and the corresponding sections of the 
other services) sufficient personnel, qualified to properly administer justice a t  the 
trial level, leave them with a system as  good as  that provided by the Elston Act, 
and fa r  better results will be obtained than by the proposed novel system. 

I cannot understand nor accept the idea of appointing civilians to the all- 
important position of being R “supreme court” for the armed forces, unless it is 
desired to create some “patronage.” My reaction to such idea is :  Same is a 
reflection on the personnel of the various services, particularly the Judge Advocate 
General’s Department of the various branches of the service. I t  almost amounts 
to an expression of lack of confidence in such personnel, and seriously questions 
the caliber and integrity of such personnel. Under no circumstances would I 
endorse or support such a proposal. If there must be a “supreme court,” then the 
members of same should be drawn in equal numbers from the Army, Navy, and 
Air Force. 

I particularly object to reviews by civilian boards. I believe that officers 
with general court-martial jurisdiction approved dishonorable discharges only 
uhen clearly justified. I do not favor having civilians review the type of dis- 
charge given in time of war. The War Department through the judge ad- 
vocate’s office offers the best protection for the civil rights of our young men. 
It is nonpolitical. I t  has no interest except to administer justice. 

I am violently opposed to inserting civilian personnel into our system. 
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illy principal objection is to civilian board of review, and machinery and pro- 
visions regarding their tenure and power. If the whole proceeding is to be 
subject to a civilian board I think the make-up of the board should include 
someone who has served in armed forces and someone who has legal training. 
Otherwise it would be like making a Supreme Court decision reviewable by a 
coroner’s jury. 

Question 16 puts its anger on the crux of the entire problem since the agita- 
tion for a new code is primarily an attempt toward the “Taking away of ultimate 
disciplinary control” from military authorities. I t  seems to me that such ex. 
pressions should be avoided in discussing these problems with congressional 
representatives. Courts martial are only one means of exercising disciplinary 
control, I even doubt if it can properly be said that because the Judicial Coun- 
cil was composed of civilians, that ultimate disciplinary control would be com- 
pletely lost to the services except in very few cases, comparatively speaking. 
Permitting the boards of review to be composed of civilians is another matter. 
These should be officers of the services for the reasons already set forth in 
paragraph 9 hereof, These reasons appear to be a f a r  better argument against 
appointing civilians than the “losing of ultimate disciplinary control,” and more 
likely to be listened to and understood. 

CIVILIAN REVIEW DESIRABLE 

1 see considerable merit in some civilian participation. 
Civilian review a t  the top seems desirable. Persons with long military ex- 

perience tend to think in terms of “discipline.” Punishment for disciplinary 
reasons is not always just. The Judge Advocate General has enough adminis- 
trative duties. 

1 served both a s  assistant staff judge advocate and staff judge Rdvocate during 
World War 11, also trial judge advocate and law member. While I happened 
to serve under a commanding officer who used common sense I know that others 
were not so fortunate. I therefore believe that justice would be better served 
hy leaving the ultimate power in the hands of civilian body whose justice would 
not be colored by military precepts. 

1 would make the system more judicial (i. e. run by lawyers as courts) and 
less military (i.  e. less by direction of line officer as  an instrument of policy 
or whim). Our military services are  now composed of a broad cross-section 
of our population and will he a t  least for some years. Some of these persons 
will not be serving voluntarily, that is, they will he selectees. For these reasons 
we need a broadened Code of Military Juqtice with ull the snfeguards and pro- 
tections that a citizen receives i n  civilian life in his courts of law. Our courts 
martial mrist not be subject to criticism for harshness, lack of deliberutim, lack 
of qualification of counsel rind law member, inadequate appeal, etc. 

The uniform code appears to me to have some features that are  of particular 
value. There is no doubt in my mind that isolationists, pacifists, opponents of 
preparedness, propagandists against our form of government, and even many 
sinrere individuals who are  interested only in the welfare of the Nation, have 
unjustiflably used the administration of military justice tn holster their con- 
tentions. If the ultimate power in court-martial rases is vested in a Judicial 
Council composed of civilians with proper qualifications, I feel that these protes- 
t a m  or opponents will he deprived of their main argument. They will not 
be able to criticize the Army or any other armed force for the conclusions 
reached by judges in no way under the control or influence of the armed forces. 

Ultimate recourse should be civilian. because the ultimate government and 
ultimate law of the land are  civilian. Soldiers, a s  such, do not lose their citiwn- 
xhip. Citizenship is a civilian capacity alid should not be impaired with ultimate 
civilian supervision. 

I do not share the fear implied in question 16 that the disciplinary control is 
being taken away from the military. The hoard of review is appointed by the 
Judge Advocate General from officers or civilinns ; I imagine it will usually be B 
board of officers. If Yt isn’t, it is the Judge Advocate General’s fault. The Ju- 
dicial Council’s review is limited to matters of law (ar t .  67d), and on law matters 
I am in favor of having a review by civilians. 
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I spent approximately 2 years in military justice work in Europe. I became 

convinced that choice between military and civilian influence in military justice 
is a choice between two alternatives neither of which is entirely satisfactory. I t  
was my own experience that the military influence should be excluded. I think 
the gravity of the ofPense, its special seriousness in a particular case, its signifb 
cance to the military commander should be shown after guilt is established and 
before sentence is pronounced. 

Military justice should be 
handled as  a quasi-civilian function with the same guaranties. There is no 
reason why the civilian soldier in the Army against his will should be subjected 
to any atrophied or hyphenated system of justice except when required by the 
tactical presence of the enemy forces. In that event commanders should be 
limited to referring the offender to a civilian agency which would accompany the 
Army in the field and give prompt justice on the spot. lve spare no expense Or 
thought taking care of the physical needs of our soldiers. Why cannot we dis- 
play the same ingenuity and zeal in furnishing them with a system of precise 
justice rather than the primitive system incorporated in the Elston Act or the 
proposals of the uniform code? I am for the uniform code even though it is a 
single, faltering, inadequate s t e p y e t  it is a movement in the right direction. 

For the rest, I would rely on civilians. 
I go further than any of the present proposals. 

PRESERVE POWERS OF T H E  J U W E  ADVOCATE GENERAL 

Am in favor of the changes made in trial procedure aud make-up of court and 
counsel but oppose system of civilian review a s  an absolute. Think that board of 
review should be subject to some control by the Judge Advocate General. 

The administration and appellate review of military justice should be retained 
under the control and jurisdiction of the Judge Advocate General. The admin- 
istration of military justice involves more than the punishment of an accused in 
the light of civil administration procedures. Inasmuch as  it affects discipline 
and morale in the service, which can be best coped with by individuals serving 
full time with the men in the service. 

Question 17: I believe that the system is workable. However, I am not in 
favor of placing the appellate jurisdiction out of the Judge Advocate General’s 
Department. 

I t  is my opinion that the personnel of the board of review and of the Supreme 
Court should he members of Regular Army or  Reserves always, and that they 
3hould be attorneys. Retired officers should be made available. 

The efforts of Articles of War 66, 67, etc., are  a step in  the right direction, but 
they go too far. The same beneflts could be accomplished by making a flnal 
review, together with clemency, etc., the power of the Judge Advocate General. 
His knowledge of military necessit) , through experience and training would be 
the tempering factor, but he in his department definitely should be divorced from 
all responsibility to any other part or personnel of the military system, even as  
pertains to influencing factors. 

The Judge Advocate General’s Department should be csnstituted as  a part of 
the Department of Defense with overall direction and agpellate review for all 
services. If uniformity is clesirable then there should be a unifying point a t  the 
ton. Personnel should come from the most able of all three services. 

If a Judicial Council is to be adopted, i t  is suggested that it consist of 5oe or 
seven members: One member from the Army; one member from the Navy; and 
one member from the Air  Force ; and the balance, civilian members. 

I believe that the general court should be appointed by the Judge Advocate 
General rather than the military commander. 

1 R I A L  JUDGE ADVOCATE GENERAL’S POWERS SHOULD BE STRENGTHENED, NOT WEAKENED 

Military justice is the primary husinrss of the Judge Advocate General and 
his position in this matter should never be weakened in any way, shape, or form 
whatever. 

I am now and always have been against a uniform code for the three services. 
It takes the powers away from the Judge Advocate General making him a flgure 
head of the department. It will create too much confusion in the appellate 
branch. I believe the Army has sufRcient qualified personnel to handle its jus- 
tice department, and not leave it in the hands of civllians. 

RDOSRB 0--50--51 
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The Judge Advocate General should not be “pushed out of the picture” like 
he has. I do not think such unqualified and unrestricted judicial power should 
be granted civilians. Military men understand military justice more than a 
civilian could ever comprehend, 

The power 
of the Judge Advocate General should not, be reduced. Certainly final clemency 
action should not rest alone with board of review. 

The proposed code weakens, rather than strengthens, the Judge Advocate Gen- 
eral’s Department. I t  reduces the Judge Advocate General to a purely admin- 
istrative officer and takes from him all judicial functions and all opportunity for 
mitigation, reduction, or suspension of sentences. This, in my opinion, is not 
desirable. 

I t  provides for a civilian Judicial Coiincil possessing the powers of a Supreme 
Court. This not only sei’vcs no useful purpose, but is a dcfinitely hampering 
appendage. It is subject to tlip ranie c~hj?ctiiiii :is st:itetl i i i  the pwvious nnswer 
and in addition serves only to delay arid make cunibtwoiue the aclministi’ntion of 
military justice. I t  is a useless, wasteful, cuiribersome appendage, and should 
be dispensed with. 

I believe that a larger and more complete Judge Advocate General Department 
during the last war would have done much to eliminate many of the in,justices. 
The Judge Advocate General Department should be operational in lower lewls 
of Fommnnd and should be the sole administrator of justire. This  would require 
more members and thus more lawyers. Why not include in  the new code that all 
qualified lawyers be commissioned directly into the Judge Advocate General 
Department and assigned only  Judge Advocate General Departinent duties in the 
same may that doctors and dentists are commissioned and assigned to Medical 
and Dental Corps. Why have lawyers driving trucks when there is such a dearth 
of legal personnel? 

As the Judge Advocate General Department is generally charged with the 
administration of military justice and procedures thereunder, i t  would appear 
that  the Judge Advocate General’s authority should supersede that of any 
civilian council or personnel in the administration and enforcement of the 
proposed code. 

I believe the Judge Ad- 
vocate General should have his powers of clemency increased rather than 
decreased. Such powers have never been abused. The powers of clemency 
of the Advocate General should be given to the Judge Advocate General insofar 
as possible. 

This section seems unreasonable. There must be a responsible head for any 
disciplinary system and it has always been the Judge Advocate General. I am 
not in favor of this section a s  it now stands but I do believe there should be some 
check on reviews so that we will not be met with the criticism of civilian courts 
of appeal in which opinions are “Affirmed, no opinion.’.’ 

The proposal appears to ignore the value of an integrated group, such as  the 
Judge Advocate General Department, to run the military justice system. I 
doubt seriously that a three-man civilian “Supreme court” will be an adequate 
substitute though I am in sympathy with the general idea particularly in the 
event of mohilization of our “civilian army.” I would propose an amalgamation 
of the two ideas. 

In  reference to questions 12,13,’14, and 15, it is believed that so many questions 
which a re  unique to the service that  men with some military training should 
handle or participate in review as  a court. Further, civilians are likely to be 
as responsive to public pressure as offlcers of the service a re  to pressure from 
within the service. I t  seems risky to relieve the Judge Advocate General of his 
authority of review as  a court. 

I am in favor of the Judge Advocate General retaining most of the powers given 
him by the law now in effect. 

Proposed system would weaken the Judge Advocate General, superimpose an 
agency entirely- ou t  of military channels and one which does not have the 
checks upon it presently prevailing in the case of Federal judges and other 
appointeeq in pmitions of less responsibility and power than in the proposed 
positions. 

The Judicial Council idea is fine, but there should be more on it. 

Naturally I am opposed to this section (A. W. 74) .  
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I do not favor the civillan personnel of having any jurisdictlon over t h e  
military in the administration of military justice. It is my conflrmed belief 
tha t  the Judge Advocate General should always exercise clemency powers, and 
tha t  military boards, courts, and jurisdiction should never be relinquished 
to civilian in any way or form if the high, just, and efacient admintstration 
of milltary or naval justice is to be maintained, all for the best interest of 
discipline of the members of the services or armed forces. The administration 
of military justice is to my mind integral to the military establishments alone. 

I am opposed to civilians participating in any way in a court bartial. This 
is an affront to the Judge Advocate General’s Department. The Judge Advocate 
General should be the last word in all appeals, except by intervention of the 
Secretary of W n r  and the President. The Judge Advocate General should be 
a separate coinmand responsihle only to the Secretary of War and the President, 

The proposed code injects many needed nmentlments from a civil standpoint, 
but jt fails to take in consideration that military justice must have the elements 
of the military, otherwise it will fail completely. I dislike the failnre to have 
the Judge Advocate General as the responsible head of this system and feel 
civilians ought not be on the counril. Civilians are not acquainted with the 
Army or services. 

The proposed board of review, a s  is now the case, is to be constitilted by TriaI 
Judge Advocate General in his ofice. I t  should, therefore, function as  part of 
his office and be cornposed entirely of military personnel. I t  should act more in  
a n  advisory capncity, with the power to tnke nction on its findings and recom- 
mendations resting in Trial Judge Advocate General. On the legality of rec- 
ords, but not clemency, if Trial Judge Advocate General does not concur with 
board of review, the matter should go to the judicial council for decision, if it 
would not otherwise have to anyway. 

While code se(ms to establish a norknble system, the method of review should 
be changed to give niore power to Judge Advocate General, and l rss to board 
of revirws. Judicial couiicil is good innovation if illembers appointed for 5- 
year terms with advice of Senate. 

The proposed new code is just a mess. 

IF TOP POSITIONS ARE FOR CIVILIANS, NO INCENTIVE TO MILITARY LAWYERS 

If the top judicial positions are not open to military personnel, the present 
difficulty in securing nnd retaining competent lawyers in the Judge Advocate 
General Corps will be aggravated. 

While in service, I had a wide and varied experience in military justice, 1. e., 
staff judge advocate, trial judge advocate, and defense counsel in many cases of 
charges against officers and enlisted men. I was a law member in more than 
500 general court-martial cases, without one single reversal or criticism by the  
reviewing authority. I t  is my opinion that the Uniform Code of Military Jus- 
tice (H. R. 2498) as  proposed, is a dangerous instrument ; that it certainly does 
not adequately protect the substantive rights of the accused ; that it provides 
for  ways and means to inflict undue, harsh, and inhuman sentences or penalties 
and it is a glaring insult and personal stah not only to the legal profession, 
but to every member of the Judge Advocate General Corps, from top to bottom. 
Should this bill become law, every officer, both Regular and Reserve, should 
seek transfer to another branch or arm, and if this could not be accomplished, 
resign their commissions. Congress would never attempt to place civilians over 
the Medical Corps, Engineers, or Chemical Services. 

SHOULD BE ONLY ONE TRIAL JUDGE ADVOCATE GENERAL 

Why cannot there be one Judge Advocate General? I perceive no reason, if 
unification is to receive no more than lip service, for a uniform code unless it 
is to be uniformly administered. In my opinion, that cannot be done with 
several Judge Advocate Generals. 

The establishment of this supreme Judge Advocate General’s Department 
would enable the uniform maintenance and operation of military justice pro- 
cedure as  well a s  the training of personnel to function in the respective branches. 
The judicial council could then operate as a part of such department under the 
new Judge Advocate General and should be advisory to the general. 
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With reference to 17, the system might work, hut I question the effect on 
maintenauce of discipline. The positton of the Judge Advocnte General should 
not be weakened. As his should be the responsihllity of the operation and effect 
Of military justice in his branch, he should hare  the po\vers appurtenant to  
such responsibility. Otherwise a supreme Judge Advocate General’s Depart- ment should he created supervising military justice over all branches of the  
armed services. 

The main objective. is that of separation of functions of military justice from 
commnnd and to obtain administration thereof on a uniform basis throllghout 
the services by an integrated independent Judge Advocate Qeneral. 

Silould be O W  one Judge Advocate Corps, not three. 

JmICfaL COV!fCIL S H O U L D  l3E COMPOSED OF THREE tJTDGE AI)VOC.4l’RS GENERAL 

Irl tny opinion the logical head of any uniform code for all the armed forces 
is the Secretary of Defense, and that he should have ultimate and final decision 
i11 all matters which do not require rontirniation by the President. ( I  mean, 
of course, all matters which have to go beyond the initial reviewing agencies.) 
My suggestion is that the Judical Council should consist of the Judge Advocates 
General of the Army, Navy, and Air Force. As before indicated, I do not 
think the Coast Guard should come under the military code escept when it is 
attached to the Navy. Let the general counsel of the Treasury Department 
administer justice for the Coast Guard (see proposed art. 1 ( 4 ) )  under their 
present laws, until they come under the Navy, then the secretary of the Navy 
can take care of them. The plan I have outlined here is more or less a “snap” 
proposition on my part, but it seems to me that the Judge Advocates General of 
the three armed forces, each of which is responsihle for the administration of 
military justice in his department, constitute the logical tribunal to sit in 
judgment for all, under the Secretary of Defense. 

TIIE JUDGE ADVOCATL CCNERAI SYOT:LD A S S I G N  JUDOE ADVOCATE GENERAL D1;PARTblENT 
PER SO S NEI. 

Under the old law assignment of judge-advocate of8cers was by the Judge 
Advocate General. Under the new bill assignment is by Cr-1 with approval of 
the Judge Advocate General. This is a bad change. 

I t  is also my conviction that  members of the Judge Advocate General’s Corps 
should be completely removed from the influence and control of the conlmanding 
offiver to the same extent as  aye o5vers of the 3ledical Corps. 

THE J U D G E  ADVOCATE GEKEKAL DEPARTMENT SHOULD SELECT COURTS 

Take the selection of personnel to comprise all types of courts martial froin 
command and place it under the ofecers of the Judge Advocate General’s Depart- 
rnent and you will remove a good portion of the complaints. Have the Judge 
Advocxte General‘s Department select personnel with no influence by coln- 
maud and most of the enlisted personnel will have mow confidence in the sgs- 
tem. In other words, separate your executive and judicial branches. 

ONLY THE JUDGE ADVOCATE GEKERAL 8HOI’Ln RATE JUDGE ADVOCATE QENERAL 
DEPARTAIEXT OFFICERS 

The comrnanding officer should never have power to rate a staff judge advocate. 
One of my commanding generals gave me two very satisfactory ratings and 
put me out of the Army on War Department Circular 486 (1944’s), simply because 
I said “No” to him. My previous ratings, niy general court-ninrtial record 
and recommendation for promotion were all ignored because of his personal 
displeasure. ThiR condition shonid not be tolerated. I’d be willing to be 
rated on my professional record by the Judgc~ Advocate General. Staff judge 
advocate for a sadistic commander is the “hottest” joh in the Army, now. 

UXIFORM CODE DESIRABLE 

1 am not in favor of certain proposals of this uniform code. I am convinced, 
however, that the need for such a code is so great that i t  is better to accept the 
code “as is” if necessary, rather than risk the defeat of the proposal attempting 
to iron out all of Its details. I strongly urge that our association lend its hearty 
support to the approval of the measure. 
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TBY ELBTON ACT FIBST 

I think there is nothing substantially wrong with the present Articles of War 
and court-martial procedure. Whatever mistakes were made during World War 
I1 were due almost entirely to faulty administration by untrained personnel due 
to the rapid expansion. 

Personally I am In favor of the Elston Act and against this new so-called uni- 
form code. I t  is quite obviously a part of the “drive” to arllalgamate the Army, 
the Navy, and the Air Force. Amalgamate them first (if that can be done) and 
then talk about a uniform code, but meanwhile don’t monkey with the administra- 
tion of military and, or, naval justice. 

Having participated in one capacity or another (trial judge advocate, law 
member, or reviewing the case for the reviewing authority) in over 200 general 
court martial cases, I believe that the old system worked much better than most 
people believe, Changes were necessary, but it is my opinion that much was ac- 
complished by the Elston Act, and that improvement should come gradually. 
Too much change is likely to lead to confusion, especially if the change comes 
too rapidly. Perhaps in time there should be a uniform code, but I don’t believe 
there is any real necessity for it yet, and I don’t feel that the one proposed is the 
one that should be accepted if one is. A study of the proposed code leads me to  
believe that the matter should have a great deal more study. 

In my opinion, it is much too early to  attempt to work out a uniform code for 
the three services. Give Public Law 75!) a chance for a few years: many of its 
provisions are  good : inany may, in the light of experience, have to be dropped. 

I am afraid many of our Congressmen are losing sight of the fact that the basic 
aim of inilitary justice is to promote discipline for the furtherance of the war 
effort i n  tiwe of conflict ulid not to provide a substitute for civilian courts. 

In view of all of the work in preparing the present Manual for Courts Martial, 
and in view of the fact that there is no immediate emergency or reason for speed 
in niriking further radical changes, it  seems much inore sensible to try this out 
before making further extensive charges. Furthermore, the Congress should be 
Inade to realize that the Ariiiy court-martial system is not entirely comparable 
with other judicial systems and should not build up a cumbersome complicated 
court system, especially in these dah-s when we are  trying to simplify court pro- 
cedure; the primary purpose of courts rnartial being to maintain discipline. A 
Rystem which would weaken the discipline of the armed forces might be disastrous, 
especially in time of war. 

I favor proceeding with the 1949 manual and making changes slowly from expe- 
rience. I favor civilian participation, but not to the exclusion of the military. 
I t  should be joint participation. Let us try the changes effective February 1,1949, 
und work from them toward more changes as  deemed necessary. 

Until provisions of the Elston Act have been worked with for a reasonable 
length of tinie, there is no justification for a so-called uniform code. In attempt- 
ing to correct injustices in the old system of military justice, it is very easy to 
swing too fa r  in the other direction. 

1. The ar t  of a good code is the possible and the workable, not the ideal. 
Such, I believe, has been the Manual for Courts Martial, 1928, and such is the 
Mtinual for Courts Mavtial, 1949. 

2. The uniform code is a striving for an unworkable, ideal system, colored, I 
feel certain, by civilian concepts of the ideal justice, deviating from the work- 
able Manual for Courts Martial, yet trying to resemble it. 

3. 1 recommend- 
((L) A thorough study of the proposed code by the American Bar Association 

in the 8anie manner as the Manual for Courts Martial was studied. 
( a )  A fair try-out of Manual for Courts Martial, 1919. 
( e )  Nor rushing into a new, unstudied nianiial arid code. 
Although a uniform code might be advisable, the discarding of the system 

set up by the Elston Act, which was exhaustively considered and which remedied 
the defects of the old system, without a reasonable try-out, seems to me, hard to 
.justify. 

The effort to establish a judge and jury segregation is not desirable because of 
the exigencies of military trials. The present system should be tried for a while 
I)efore such another radical departure is inaugurated, 
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As indicated in answer to number 2, I am not satisfled that Public Law 759, 
1948, was a wise revision. It appears to have failed to distinguish between 
military justice as  a command function, and the mere meohanics of trial proce- 
dure, and in seeking to improve the latter, has weakened the power of the offlcer 
having general court martial jurisdiction in exercising his function of main- 
tenance and discipline. Public Law 759 was too strongly influenced by civilians 
or a t  least by those who, if members of the military, had little or no fleld 
experience, Until i t  has functioned sufficiently to indicate whether or not the 
changes i t  has effected are  good or bad for the service, I believe further revision. 
particularly along the lines indicated of increasing civilian participation and 
influence with the concurrent weakening of command functions of the military, 
is premature, dangerous, and should not now be considered. 

Furthermore, both S. 857 and H. R. 2498 appear principally concerned with 
rehoving disciplinary power from the hands of those charged with the responsi- 
bility of maintaining discipline, and only secondarily with uniformity between 
the services. 

OPPOSED TO UNIFOBY CODE 

I am unalterably opposed to a unifled code. There are enough material 
dmerences in the physical structure of the several services, particularly the 
N:tPy, as  distinguished from the Army and Air Force, to cause any attempted 
“Mother Hubbard” sort of a coverall code to be unwieldly and unworkahle. Such 
matters as  are common to the different services can be cared for by uniform or 
near uniform provisions in the Articles of War and the Articles of Government. 

CODE SHOULD BE DESIGNED FOR WAR 

Any code should be drawn with the mind focused directly and only ou condi- 
tions to be met in time of war, in foreign countries, with all three forces iilvolved 
and command in a member of any one of them (even in relatively small cotn- 
mands as a small task force). So drawn, it may then be amended by additions 
to Drovide for conditions to be met in time of peace a t  home or in foreign coun- 
tries uud a t  home a t  any time. 

NEW SYBTEM WOULD WORK I N  PEACE, NOT I N  WAR 

The proposed code would be complicated and difficult to administer in war- 
time. The civilian commission and the limitation of the power of the Judge 
Adrocate General would weaken the administration of justice, remove responsi- 
bility, create delay, and might seriously impair the war effort. While the ad- 
ministration of military justice during the war was, in general, very fair ta 
the accused and much more just than the civil criminal courts, the  changes 
made by the Elston Act should further Protect all accused against the mis- 
carriage of justice. 

This seems to be an attempt to set up a new branch of the Federal judiciary. 
It would work all right in times of peace and in the zone of the interior, but it is 
impractical during wartime operations overseas. I was with the Third Army in 
France and know how necessary it is to the maintenance of discipline to have 
prompt trials and speedy execution. We cannot afford the luxury of civil crimi- 
nal trials in the armed forces during war any more than we can permit the 
practice of democracy by allowing soldiers to elect officers. In my opinion, the 
theater commander should have complete authority (subject to the approval of 
his judge advocate) over military justice in his area. No one thinks anything 
of i t  when a flne soldier is sent to his death in battle for the good of his command, 
but let some noisy, no good eight-ball get a general court martial and then 
Congressmen and the papers howl. 

I do not know who originated or proposed the idea of a Judicial Coundl, but 
i t  impresses me as  a very inane proposal. From long experience, including 
8 years a s  a district attorney, I do not think a Judicial Council is in anywise 
necessary to protect individual rights. Such a council would be more duplication 
and added expense to a debt-ridden government. Even a casual study should 
show any interested persons there now exists adequate provisions for the protec- 
tion of individual rights in the service. 

I do think that in times of peace, or when not engaged in actual hostilities, 
that it  might be advantageous to have a competent civilian lawyer to sit as a 1 



UNIFORM CODE OF MILITARY JUSTICE 237 
member of the board of review ; i. e., have one civilian and two servicemen upon 
each board of review. There is precedent for this in  the Conseil de Guerre of the  
Belgian Army. 

Civilians do not 
realize the problems of command. There is neither equality nor justice when 
n good soldier can be committed to action and a t  the same time extend every 
courtesy and safeguard to a felon. The flrticles were bad enough ; the Elston Act 
no better. They should be streamlined rather than encumbered-at least for use 
in the field in time of war. 

The proposed system of review I believe to be too complicated, particularly in 
wartime. With a trained legal staff, the judge advocate departments or corps 
of each of the services should be fully competent to handle all the military 
justice matters, and it must not be overlooked that in times of war a very large 
percentaee of them will be Reserve officers-i. e., civilians on temporary military 
duty-and will in consequence bring into the service, to a large extent, civilian 
viewpoints. 

This proposed code would be most inipractical in wartime. 

WOULD WORK I N  WAR, NOT I N  PEACE 

In my opinion, the mistakes in military justice during the war were primarily 
due to lack of training and not to faults of the system. In  peacetime officers 
are  suficiently trained to properly perform the duties of trial judge advocate 
and defense counsel of courts martial. The proposed plan might work in war- 
time when ninny lawyers are available. In  peacetime it would be very costly 
aiid, in  my opinion, a waste of money which might be better spent in the interests 
of national defense. 

L A W  MEMBER SHOULD VOTE 

Depriving the law offlcer of a rote seems to be a feeble attempt to create a 
“judge and jury” procedure. But the “jury” may be as few as  four persons who 
not only find facts but impose sentence. The law officer’s value in  the “closed” 
session is much too great to be eliminated. Too many members of a court lack 
the necessary experience to be unguided finders of fact, particularly when the 
accused has just about no choice in their selection. It seems to me that the possi- 
bility of a “star chamber” becomes fa r  too great. 

The law officer definitely should be a member of the court and i t  is of the  
utmost importance that he participate in the discussions and deliberations of the 
court on all questions of findings and sentence. He should be there to properly 
guide the court to see that the flndings are  legally sufficient and especially in  
questious of finding an accused guiltv of a lesser included offense. h his absence 
a legally insuffic;ent sentence might be announced by the court or an improper 
lesser included offense. That can only be then corrected by a review, necessitating 
a new trial or rehearing, a waste of time and a miscarriage of justice. Once the 
error or damage has been done, the law officer is powerless to correct it. If 
permitted to discuss the matter in the court deliberations, he could prevent such 
mistakes. 

To place the law member in the position of a judge instructing a jury in the  
limited manner prescribed, would place the balance of the court in the position of 
more jurors and deprive them of an experienced counselor during deliberations 
which is one ef the valuable adjuncts of the present system. 

The law member should deliberate and vote with the rest of the court to insure 
legal flndings and sentence and to save time. 

I believe the limitation of powers and duties of the law members very dangerous. 
I believe justice to the accused will be more nearly obtained by giving the  law 

ofacer or member the same authority he now has. My experience has been that 
the law member is the “balance wheel” of the court. 

The law ofacer should have all the rights and privileges of all other members 
of the court. This will prevent other members from losing sight of issues in 
a case. 

To have a law ofacer sit without a vote is like letting a jury decide questions 
of law as well as fact, leaving the judge a mere arbiter of order and decorum. 
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Such a provision would, for example, deprive a law member of the right to vote on 
a motion for acquittal, on the ground of insufficiency of the evidence. This is to 
leave what is purely a matter of law in the hands of persons who have no legal 
background or training. Apparently the idea behind this provision is the fear 
that the legal officer would tend to sway the court to too great an extent. 

In the first place, he could easily do this without a vote. In the second place, 
voting is by secret written ballot, so that the vote of the law member or legal 
officer cannot sway other members of the court. I t  makes the post of too little 
importance in the eyes of the very court to whom he is legal adviser. 

Errors committed by a court will more often than not be found because the 
court failed to heed the advice of the law member, or because the law member was 
not present a t  the trial. To require him to be present, to require him to advise 
and instruct the rest of the court, and to prevent him from voting is anomalous. 

I agree with article 26 ( b )  only on the condition that the law member is em- 
powered to direct a finding of “not guilty” for lack of evidence or to submit the 
case to the court on a lesser included offense. Also and most important, I would 
authorize the law member to comment on the evidence on record, so that the board 
of review will have a basis upon which to weigh the evidence appearing in the 
“cold” record of trial. This writer has tried hundreds of cases as  the trial judge 
advocate of the general court and has had occasion to discuss most of those cases 
with the law members of the court after flnding and sentence. As I now recall 
those cases, it is startling how many of those cases would have resulted in a 
finding of not guilty were it not for the presence of the law member; the reason 
being that so many of the court missed the point of the case completely and 
proceeded to make their decisions upon immaterial collateral issues. For example, 
in a recent robbery case the accused stated that he struck the complaining witness 
because of alleged indecent advances by such complaining witness. The coaccused 
denied such advances were made by the complaining witness, yet during the 
deliberation, some members of the court were willing to justify the assault on 
that basis and thereby completely lost sight of the fact that there was a robbery 
charge to be decided. 

I n  the past 6 years I have been the law member of a number of general courts. 
Within the last 2 years I have observed a decided tendency on the par t  of mem- 
bers of courts when i n  closed session to go off on a tangent insofar as  the nctual 
elements of the offense charged were concerned in applying the evidence that 
WBS introduced. If the law member is removed from the closed session delibera- 
tions, we are going to have a nuniber of “lesser included flndings” that cannot 
he sustained and some flndings of “not giiilty” when the evidence would sustain 
antl warrant a flntling of guilty. I t  is not necessary he hare  a vote, but he darned 
8ure better be in these closed sessions. 

I feel strongly that the law ofecer should vote on the flndings and sentence as 
his experience antl specialized trainirip are of great value to the lay memhers of 
the court. 

FAVORS DISTRICT COURT REVIEW 

In lieu of the Jndicial Council, it should be provided that the records of trial 
of all general conrts ruartial involving sentences of a year or more; a dishonorable 
or bad-conduct discharge ; death, and/or confinrment in other than a military 
or naval stockade or tlisciplinary barracks, shall be reviewed by a United States 
district court before such sentence shall be Anally executed. Such relief has 
always been available to the rich or influential members of the armed forces 
through the niedium of a haheas corpus proceeding. In a democracy such :is ours 
1 feel that i t  should be equally availahle to the humble soldier and offlcer as  well. 
A new article should be added setting up a civilian clerk of courts-martial records 
of trial, making those records of trial public records and available to  the same 
extent as are  the records of trial in m y  criminal proceeding of a United States 
district court. I t  is the elwnent’of secrecy which to a large extent account for the 
disgraceful results of our system of military justice in two World Wars. 

In no instance, for even as  long as an hour, should any member of the armed 
forces he conflned in a Federal or State penitentiary or reformatory, except npon 
conviction of a felony, nnd even then not until the record of trial has been 
flnally reviewed and found legally sufficient by a United States district court. 
The stigma of such confinement cannot he erased by any subsequent action and 
is ohviously fur different from that suffered hy ronflriement in a military or 
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naval stockade or disciplinary barracks, which does not imply commission of [L 

felony. 
It seems to me that the military authorities headed by a Judge Advocate Gen- 

eral or some responsible officer or board should have authority to handle each case 
to a conclusion with a tribunal consisting of constitutionally appointed United 
States judges having the power of appellate review. I do not believe that the 
Executive or any executive or administrative officer of body should have the 
final word in any controversy between a citizen and the State  regardless of 
whether the offense was alleged to have been committeed by the eitiziens as 8 
civilian or as  a soldier. 

SHOULD HAVE SENATE APPROVAL FOR JUDICIAL COUKCIL 

Present set-up of a Judicial Council is vicious. I t  should be removed from 
politics. Members are  removable a t  will of President. The chairman of Judicial 
Council should be appointed for life, as are judges of Federal courts, and should 
be required to have had a t  least 2 years military service and 2 years of judicial 
experience on some court of record, State or Federal. The other two members 
should be appointed for definite terms, say a t  least 6 years, one of whom should 
have had some judicial experience. Should have Senate approval as  with Federal 
judges. 

The members of the Judicial Council should be appointed in the same manner 
a s  our other Federal judges, and they should hold ofice during good behavior. 

DON’T CHANQE NAME OF TRIAL JUDGE ADVOCATE 

I t  is my personal opinion that the office of trial judge advocate should be re- 
tained a s  to name for the reason that that office carries with it certain duties and 
functions which a re  well known and well understood. Many of these duties and 
functions do not appear in writing in any particular code. 

RESERVE PERSONNEL SHOULD NOT BE TRIED 

I am absolutely against Reserve personnel being tried as  now contemplated, 
particularly while on inactive duty. And what is most evil is the right to a con- 
tinuing jurisdiction over personnel, although their active service is terminated. 
I view this with alarm. 

QOOD SUMMARY AND SPECIAL COURTS ARE &E HEART OF T H E  PROBLEM 

So far  a s  I am concerned, none of the proposals reach what I consider to be the 
real problem, I consider the summary and special courts ang A. W. 104 to be the 
real problem children. The abuses which I observed while in the Army, both a8 
an enlisted man and an officer, were at  that point. A. W. 104 was so flagrantly 
abused by one commanding officer that I marvel he kept his health. Anyone 
resents a forfeiture or confinement if it is unjustly imposed. It does little good 
for a reviewing officer on specials or summaries to order the record expunged 
because the enlisted man. has already been punished and he is bitter about the 
experience. Trial judge advocates should be retained, removed from the pressure 
of command, and made responsible for the inferior courts in  an attempt to make 
these courts work properly. 

COERCION BY COMMANDING OFFICERS 

The old M. C. M. was not bad; in fact, it was good if properly administered. 
The trouble during the war was too much interference and dictation, and often 
coercion from above. With proper administration, I believe the new M. C. M. 
is satisfactory. 

I n  my experience, most of the evils complained of during World War I1 were 
attributable to the whims, foibles, caprices, and prejudices of certain commanders 
exercising general courts-martial jurisdiction sometimes aggravated by the “rat- 
race” policies for a time encouraged by the War Department. These evils, the 
Elston Act, formulated after exhaustive investigation and study by experts, waR 
designed to correct. I t  should not be substantially changed without a fair tryout. 

The thing in which I am vitally interested is the elimination, insofar as possible, 
of the possibility of a commanding offlcer bringing any pressure whatsoever upon 
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those engaged in the administration of military justice. I am in favor of enacting 
whatever laws may be necessary to insure a fair and impartial trial without 
pressure from any source. 

STAFF JUDQE ADVOCATE'S OPINION ON LAW SHOULD BE BINDINQ ON COMMANDINQ 
OFFICERS 

I feel the staff judge advocate's opinion on questions of law should be hinding 
on the convening or confirming authority. I have seen clear cases completely 
disregarded by corninanding officers and one man hanged when he was clearly 
guilty of nothing more than manslaughter. 

A. W. 6 8  QREAT IMPROVEMENT 

After considerable military justice experience : Six years assignment in the 
Army's correctional system, and 1 year's experience in teaching military law, 
I am convinced that'the incorrigible military prisoner is a barbed thorn in the 
side of the Military Establishment. 

The antiquated, prohibited prolisions of A. W. 42, which make it impossible 
to transfer a general prisoner, for whom a disciplinary barracks has been desig- 
nated as  the place of confinement, to a United'States penitentiary under the 
sentence, has always been a source of untold trouble in the Army's correctional 
system. The Navy has no such prohibition in its articles for government of 
the Navy, and readily transfers its bad actors to a United States penitentiary. 
As a result the Nary does not have the resultant unfavorable publicity, custodial 
headaches, and blighted military careers that have saddled the Army for all of 
these years. 

In view of these facts, I am constrained to say that even with its defects, the 
proposed A. W. 58 is a great improvement over our present A. W. 42, as far  as 
the Department of the Army is _coiicerned. 

I entertain the point of view that military justice should be separated from 
ccmmand even more than in the proposed bill. I n  general, the type of mind 
suited for command, is not the type which can supervise or administer impartial 
justice. As fa r  as  possible, this should be in the hands of competent civilians. 

I disagree with the preiliise of military men that command must also exzciae 
military justice in order to compel men to fight and to sustain morale by making 
examples of violators. The services should put forth as much effort on weeding 
out the cowards and misfits before they reach combat as it does in trying to 
compel them to flght after they get there. J am, therefore, strongly in favor of 
article 58 which makes it possible to commit a soldier to a correctional institution 
for discipline and treatment even for a minor offense. Many, particularly among 
the young, may be improved and returned to service. 

N Q H T  PEBSONNEL IS THB SOLUTION 

"he people who are  tinkering with the disciplinary system don't seem to undm- 
stand fundamentals. The court-martial system as  of the end of World War I1 
was on paper near to perfection. I t  was a good disciplinary system, not a code 
of jurisprudence. If it  had been administered by trained soldiers, lawyers, it 
would have produced discipline with justice. This was rarely tried. I t  should 
be tried now. Personnel is the problem. 

Senator KEFA'CTVER. Col. W. A. Roberts? 

A enator KEFACVER. Is there anyone else here who wishes to  file a 
statement or make an appearance at this time, either personally or on 
behalf of any organization? 

(No  response.) 
Senator KEFAUVER. I f  not, the committee will stand in recess and will 

recess until 2 : 15 this afternoon, a t  which time we will hear the three 
judge advocates of the three servides 

(Whereupon at 12 noon, the comrliittee adjourned to reconvene at 
2 : 15 o'clock this afternoon.) 

No response.) 



UNIFORM CODE OF MICITARY JUSTICE 241 
A r n R N O O N  SE6SION 

Senator ~ F A U V E R .  The meeting will come to order. Statement of 
Colonel Rqberts will zppear in the record a t  this point. 

(The statement referred to is as follo,ws :) 
MAY 19,1949. 

I n  re AMVETS’ position on 8. 857, Uniform Code of Military Justice. 
CHAIEMAN, SENATE COMMITTEE ON ARMED sERVICES, 

United States Senate, Washington, D .  C. 
DEAR MR. CHAIRMAN: The initial impetus toward a thorough revision of our 

Code of Military Justice and the establishment of a uniform code for all defense 
agencies was taken by AMVETS while World War I1 was still in progress. Cer- 
tain improvements have become law. 

We participated in the hearings before the House of Representatives subcom- 
mittee on H. ii. 249s and took the position that the Hmse  bill with the proposed 
amendments was such a n  important improvement that we were unwarranted 
in delaying its passage. We have recently received the committee report on 
H. R. 4080 and have had some opportunity to check the minor amendments recom- 
mended by the House Committee on Arm’ed Services. The amendments appear 
to  be desirable and in fact in most instances a re  purely formal. It is the posi- 
tion of AMVETS that the Senate companion bill with essentially the same correc- 
tive amendments a s  recommended by the House committee should pass immedi- 
ately so that adequate allocation of personnel and funds may be made from 
appropriations which become available on July 1, 1949, to place all sections of 
the bill in force. We do not mean by this that the proposed system of military 
justice is ideal and it will continue to be the policy of AMVETS to develop a 
separation of the prosecution and judicial functions in the application of military 
justice and the preservation of an independent channel of appeal in all echelons. 

I t  is our opinion, however, that the bill involves fundamental reforms essential 
to  the unification of the services and that it should be adopted. We assume and 
hope that mere passage and approval of the bill will not end the efforts of the 
committees of Congress in supervision of its administration and selection of the 
proper independent and capable personnel provided for by the act which is at 
least as  important as  the law itself. Persistent and sympathetic training of the 
minor personnel to perform the services of investigation, prosecution, and defense 
is also essential. 

I t  is the purpose of AMVETS to continue its interest in  the administration and 
enforcement of the act and to offer its full cooueration to the armed forces to 
the end that the full and great benefits which-it will make available may be 
secured. 

Respectfully yours, 
WILTJAM A. ROBERTS, 

(For AMVETS) 
Senator KEFATJVER. Opinion of ,the Supreme Court in the case of 

W a d e  v. Eunter delivered on April 25,1949, will be made a part of the 
record ; also Eumphrey v. Smith, April 25, 1949. W e  will also insert 
for  the record a statement by Prof. Arthur John Keefe of the Cornel1 
Law School. 

(The material referred to is as follows :) 
SUPREME- COURT OF THE UNITED STATES 

(No. 427.--Qctober Term, 1948) 
OR WRIT OF CERTIORARI Po THE ~ J N ~ T E D  STATEB COURT OF APPEALS FOB THE TENTH 

Frederick W.  Wade, Petitioner, v. Walter A._Hunter, Warden, United State8 

CIRCUIT 

Penitentiary, LeavhlWorth, Eaneae 

[April 26, 19491 
Mr. JUBTICE BLACK deliV&& me ‘o~$!piOh pf the Court. 
The Fifth Amendment to the Constitution provides that a person shall not “be 

twice put in jeopardy of life or limb’ for the same offense. The petitioner, now in 
nrison under a court-martial conviction fdr a serious offense, contends he is 
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entitled to his freedoiu because another court-martial had previously put him 
in jeopardy for the same offense. The first court-mtirtial was dissolved by the 
conveuing authority before the court reached a decision. The Government con- 
tends that the Wfth Amendment‘s doublejeopardy provision, if applicable to 
military courts, did not hnr the second court-martial conviction here because, 
a s  the Government views the record, dissolution of the first court-martial was 
dictated by a pressing inilitary t:ictical situation. The circumstances from whicb 
these contentions arise are  as follows. 

March 13, 1945, Anierican troops of the 76th Infantry Division entered Krov, 
Germany. The next afternoon two German women were raped by two iiieii in 
American uniforms. Several days later petitioner and another Anierican soldier 
were arrested upon charges that they committed these offenses. Two weeks 
later, March 27, the troops had advniiced about 22 miles further into Germany 
to a place called Pfaldeld. On that date a t  Pfalzfeld petitioner :ind the other 
soldier were put on trial before a general court-martial corivened by order of the 
Cornmanding General of the 76th Infantry Division to which Division the two 
soldiers were attached.’ After hearing evidence and iirguments of counsel, the 
court-martial closed to consider the case. Later that clay the court-martial 
reopened and announced thiit the court would be continued until a later date 
to be fixed by the judge adrocate. The reason for the continualice was the desire 
of the court-martial to hear other witnesses not then available before deciding 
the guilt or innocence of the accused.’ 

A week later the Commanding General of the 76th’ Division withdrew the 
charges from the court-martial directing it to take no further proceeding!. 
The General then transmitted the charges to the Commanding General of the 
Third Army with recommendations for trial by, a new court-mnrtial. The rea- 
son for transferring the charges as  explained in a conimonication to the Com- 
manding General of the Third Army was : 

“The case was previously referred for trial by genernl court-martial and trial 
was commenced. Two witnesses, the mother and father of the victim of the  
alleged rape, were unable to be present due to sickness, and the Court continued 
the case so that their testimony could be obtained. Due to the tactical situation 
the distance to the residence of such witnesses has become so great that the case 
cannot be completed within a reasonable time.” 

The Commanding General of the Third Army concluded that the “tactical sit- 
uation” of his command and its “considerable distrlnce” from Krov made it 
impracticable for the Third Army to conduct the court-martial. Accordingly, he 
in turn transmitted the charges to the Fifteenth Army, stating that this action 
was necessary to cnr:’y out the policy of the Amerlcan Army in Europe to accel- 
erate prompt trials “in the immediate vicinity of the alleged offenses.” Pursuant 
to this transmittal, the Fifteenth Army Commanding General convened a court- 
martial a t  a point about forty miles from Krov. Petitioner, represented hy 
counsel, 5led a plea in bar alleging that he had been put in jeopardy by the flrst 
court-martial proceedings and could not be tried again. His plea was overruled, 
the case was tried, and a conviction followed. He WRS sentenced to a dishonorable 
discharge, forefeiture of all pay and allowances. and life iniprisonment, which 
imprisonment was later reduced to twenty years.* 

After exhausting his right to military review, petitioner hi-ought this habeas 
corpus proceeding in a federal district court. That court ordered his release, 
holding that his plea of former jeopardy shnuld have been sustained. 72 F. Supp. 
755. The Court of Appeals reversed, one judge dissenting. 109 F. 2d 973. We 
hold that under the circumstances shown, the Fifth Amendment’s double-jeopardy 
provision did not bar petitioner’s trial before the second court-martial.‘ 

‘The charges were under the 92d Article of War 10 U S C. 8 1564. 
‘“LAW MEMBER: The Court desires that further’witnesses be called into the case. and 

to allow time to serure these witnesses, this case will he continued. We would like to 
have ns witnesses hrought before the Court, the parents of tliifi person maklng this accusa- 
tion Rosa Glowskv and also the sister-in-law that was in the room who could further 
aSSi& in the identiflcatlon or identity of the accused,; The Court will be continued until 
a later date set by the T.[rial]  J.[ud,:e] A.[drocatel 

a The other soldier was ar(~uitted hv the c*ourt-trial. The artinn Army judge adrornte* 
In reviewine petitioner’s conviction d i d  : “Four witnesses, 1111 Gwnianfi. positively identi- 
fled tbe accused Wade. 

‘ O u r  holding that under the circumstances here the Fifth Amendment did not bar trlal 
by the second court-martial makes It ‘unnecessary to consider the following questions 
discussed in the Government’s brief: ( 1  To what extent a court-martial’s overruling of 
4 plea of former Jeopardv Is subject to collateral attack in habeas corpus proceedings See Carter v. MKcCtoughry, 1h3 U. S. 365, 390 : and cf. Grafton v. Untted ~ t a t e e ,  206 11. i. 333, 

The same witnesses failed to identify” the other soldier. 
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The interpretation and application of the Fifth Amendment’s double-jeopardy 

provisions have been considered chiefly in civil ra ther  than military court pro- 
ceedings. Past  cases have decided that  a defendant, put to tr ial  before a jury,  
may be subjected to the kind of “jeopardy” that  bars a second trial  for the same 
offense even though his t r i a l  is discontinued without a verdict. See Kepner v. 
United &%tea, 195 U. S. 100, 128 ; of. Palko v. Connecticut, 302 U. S. 319, 322-323. 
The same may be true where a judge trying a case without a jury fails for some 
reason to enter a judgment. McCarthy 17. Zerbst, 85 F. 2d 640, 642. The double- 
jeopardy provision of the Fif th  Amendment, however, does not mean that  every 
time a defendant is  put to tr ial  before a competent tribunal he is entitled to go 
free if the tr ial  fails to end in a final judginent. Such a rule would create a n  
insuperable obstacle to the administration of justice in many cases in which there 
is no seinblance of the type of oppressive practices a t  which the double-jeopardy 
prohibition is aimed. There may be unforeseeable circumstances that  arise during 
a trial  making i ts  completion impossible, such as the failure of a jury to agree on 
a verdict. In such everit the  purpose of law to protect society from those guilty 
of crimes frequently would be frnstrated by denying courts power to pnt the 
defendant to tr ial  again. And there have been instances where a trial  judge has  
discovered facts during a trial  which indicated that  one or more members of a 
jury might be biased against the Government or the defendant. It is settled tha t  
the duty of the jbdge in this event is  to discharge the jury and direct a retrial.’ 
What  has  been said is  enough to show that  a defendant’s valued right to have his 
tr ial  completed by a particular tribunal must in some instances be subordinated 
to the public’s interest in f a i r  tr ials designed to end in just  judgments. 

When justice requires t ha t  a particular tr ial  be discontinued is a question tha t  
should be decided by persons conversant with factors relevant to the determina- 
tion. The guiding rule of federal courts for determining when trials should he 
discontinued was outlined by this Court in United Statee v. Perez, 9 Wheat. 5’79. 
I n  that case the trial judge without consent of the defendant or the Government 
discharged the jury because i ts  members were unable to agree. The defendant 
claimed that  he could not be tried again and prayed for  his disoharge as a matter 
of right. In  answering the claim this Court said at  p. 580: 

“. . . We think, that  in all cases of this nature,  the law has invested 
Courts of justice with the authority to discharge a jury from giving any verdict, 
whenever, in their opinion, taking al l  the circumstances into consideration, there 
is  a manif& necessity for  the act, or the ends of public justice would otherwise 
be defeated. They are  to exercise a sound discretion on the subject; and i t  i s  
impossible to define all the circumstances, which would render i t  proper to inter-  
fere. To be sure, the power ought to be used with the greatest  caution, under 
urgent circumstances, and for very plain and obvious causes: and, in capital 
cases especially, Courts should be extremely careful how they interfere with any 
of the chances of life, in favour of the prisoner. Rut, af ter  all, they h a r e  the 
right to order t he  discharge; and the security which the public have for t h e  
faithful, sound, and caonscientious exercise of this discretion, rests, in this, as in 
other cases, upon the responsibility of the Judges, under their oaths of 
oflice . . .” 

The rule announced in the Perec0 case has  been the bmis fo r  all later decisions 
of this Court on double jeopardy. I t  at tempts to lay down no rigid formula. 
Under the rule a trial can be discontinued when particular circumstances mani- 
fest  a iiecessity for so doing, and when failure to discoritiiiue would defeat th’e 
ends of justice. We  see 110 reason why the same broad test should not be ap-  
plied in deciding wlietlier court-martial action ruiis counter to th;? Fif th  Amend- 
ment’s provision against double jeopardy. Neasuwd by the Perez rule to which 
w e  adhere, petitioner’s second court-martial tr ial  was not t he  kind of double 
jeopardy within the intent of the Fif th  Amendment. 
- 

353-353. Brtnal v Large, 332 U. S. 174 and cases collected in n. 8 p. 179. (2) The 
validity bf the Fortieth Article of War, il Stat. 795, 10 U. 9. C. 5 i511. That article 
pry ides  in part as follows : 

No person shall without his consent be tried a second time for the same offense ; hut 
no proceeding in which an accused had been found guilty 1)y R court-martinl upon any 
charge or speciflcation shall be held to be a trial in the sense of this article until the reriew- 
Ing and, if there be one, the conflrming authority shall have taken anal action upon the 
cuse.” 

a Simmons v. United Statee,  142 U. S. 148, 164 : Thompson v. United Btates, 155 U. S. 
4 See e Bimmona v. United State& I L2 U. S. 148; Logan v. United Btates,  144 U. S 

263, 297-2&; Keerl v. I l lontaw,  213 U. S 135, 137 ; Lovato  v. New Mexico, 242 U. S. 199: 

271, 273-274. 
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There is no claim here that the court-martial went beyond its powers in tern- 
porarily continuing the trial to obtain the benefit of other witnesses,’ But the 
District Court viewed the record as showing that the only purpose of dlssolving 
the court-martial was to get more witnesses. This purpose, the District Court 
held, was not the kind of “imperious” or “urgent necessity” that  came within the 
recognized exception to the double-jeopardy provision. See Uornero v. United 
Gtates, 48 F. 2d 69. We are urged to apply the Corner0 interpretation of the 
“urgent necessity” rule here. We are  asked to adopt the Corner0 rule under 
which petitioner contends the absence of witnesses can never justify discontinu- 
ance of a trial. Such a rigid formula is inconsistent with the guiding prin- 
ciples of the Perez decision to which we adhere. Those principles command 
courts in considering whether a trial should be terminated without judgment to 
take “all circumstances into account” and thereby forbid the mechanical applica- 
tion of a n  abstract formula. The value of the Pwcc principles thus lies in their 
capacity for informed application under widely different circumstances without 
injury to defendants or to the public interest. 

Furthermore, this record is sufficient to show that the tactical situation brought 
about by a rapidly advancing army was responsible for withdrawal of the charges 
from t h e  first court-martial. This appears in the flrst order of transmittal of 
the charges. That order was made by the Commanding Gmeral of the 76th 
Division who was responsible for convening the cqurt-martial arid who was also 
responsible for the most effective military employment of that Division in carry- 
ing out the plan for the inrasion of Germany. There is no intimation in the 
record that  the tactical situation did not require the transfer order. The court- 
martial was composed of officers of the invading Army Division. Momentous 
issues hung on the invasion and we cannot assume that these court-martial 
oficers were not needed to perform their military functions. In the Perez case 
we said that the sound discretion of a presiding judge should be accepted as  to  
the necessity of discontinuing a trial. This case presents extraordinary reasons 
why the judgment of the Commanding General should be accepted by the courts. 
At least in the absence of charges of bad faith on the part of the Commanding 
General, courts should not attempt to review his on-the-spot decision that the 
tactical situation required transfer of the charges. 

Aflrmed. 
Mr. JUSTICE MURPHY, with whom Mr. JUS~TICE DOUGLAS and Mr. JUSTICE 

RUTLEDGE agree, dissenting. 
I agree with the court below that  in the military courts, as  in the civil, 

jeopardy within the meaning of the Fifth Amendment attaches when the court 
begins the hearing of evidence. I agree also that a valid charge was pending 
before the  first court-martial with which we are now concerned, and that the 
court had jurisdiction of the subject-matter and of the person of the petitioner. 

In the first court-martial evidence was introduced ; in fact, both sides had 
completed the presentation of their cases and had submitted oral argument, and 
the court had closed to consider its decision. The court was later opened on its 
own motion, for the purpose of hearing the testimony of three named witnesses, 
who were expected to shed light on the question of identification. 

The Commanding General of the unit comprising petitioner and the court- 
martial that was tryidg him withdrew the charges and dissolved the court- 
martial, and transmitted the papers to the Commanding General of the Third 
Army, “with a recommendation of trial by general court-martial.” They were 
mbsequently transferred to the Commanding General of the Fifteenth Army, 
who referred the case for trial by general court-martial. Petitioner was tried 
and convicted, after the court-martial had overruled a plea of former jeopardy 
based on the prior proceeding. The Commanding General, Fifteenth Army, 
on the recommendation of his Staff Judge Advocate, approved the finding of 
guilty and reduced the period of confinement from life to twenty years. The 
case was assigned for review to Board of Review No. 4, consisting of three 
Judge Advocates in  the Ikanch Office of the Judge Advocate General with the 
European Theater. This Board, sitting in Paris, close to the scene of military 

‘The Manual for Courts-Martial par. 75a (1928)  recommends that where the I ‘ .  . . evi- 
dence appears to be insuflcient fo; R proper determination of any issue or matter before i t ,  
the court mny and slrdinarily should take appropriate action wit‘h a view to ohtaining such 
available additional evidence as  is  ’necessary or advisable for such determination. The 
court may, for instance, require the trial judge advocate to recall a witness, to summon 
new witnesses, or to make investigation or inquiry along certain lines with a view to 
disrovering and producing additional evidence.” 
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operations, filed a unanimous opinion to the effect that the plea in bar should have 
been sustained ’ and that consequently the record of trial was legally insufficient 
to support the findings and sentence. The Assistant Judge Advocate General dled 
a dissenting opinion, and the sentence was confirmed by the Commanding Gen- 
eral, European Theater. In the habeas corpus proceedings in the T’nited States, the 
District Court agreed with the Board of Review that the plea of double jeopardy 
should have been sustained. The Court of Appeals reversed, one judge dis- 
senting. 

There is no doubt that Wade was placed in jeopardy by his first trial. This 
Court now holds that the decision of his Commanding Officer, assessing the  
tactical military situation, is sufficient to deprive him of his right under the 
Constitution to be free from being twice subjected to trial for the same offense. 
With this reading of the Constitution I cannot agree. The harassment to the 
defendant from being repeatedly tried is not less because the army is advancing. 
The guarantee of the Constitution against double jeopardy is not to be eroded 
away by a tide of plausible-appearing exceptions. The command of the Fifth 
Amendment does not allow temporizing with the basic rights it declares. Adapta- 
tions of military justice to the exigencies of tactical situations is the preroga- 
tive of the commander in the field, but the price of such expediency is compliance 
with the Constitution. I would reverse the judgment below. 

SUPREME COURT OF THE UNITED STATES 

(No. 457.-October Term, 1948) 

ON WRIT O F  CERTIORARI TO THE UNITED STATE8 COURT O F  APPEALS FOB THE THIBD 
CIRCUIT 

George W .  Humphrey, Warden, United States Penitentiary, Lewlsburg, Penn- 
sylvania, v. Bernard W .  Smith 

[April 25,  19491 

Mr. JUSTICE BLACK delivered the opinion of the Court. 
The respondent, Bernard W. Smith, an American soldier, was convicted by a n  

Army court-martial for rape of one woman and assault with intent to rape another 
in violation of the 92d and 93d Articles of War. 10 U. S. C. 1564 and 1565. His 
punishment was dishonorable discharge, forfeiture of all pay and allowances, 
and imprisonment for life. Arnij‘ reviewing authorities approved the conviction 
and sentence, but the President reduced the punishment to sixteen years’ im- 
prisonment. This habeas corpus proceeding was brought in a District Court 
challenging the validity of the conviction. The District Court denied relief. 72 
E’. Supp. 935. The Court of Appeals reversed, ordering respondent’s discharge. 
170 F. 2d 61. We granted certiorari because the petition raises questions con- 
cerning important phases of Court-martial statutory powers and the scope of 
judicial review of court-martial convictions. 

We may a t  once dispose of the contention that  the respondent should not have 
been convicted on the evidence offered. That evidence was in sharp dispute. But 
our authority in habeas corpus proceedings to review court-martial judgments 
does not permit us to pass on the guilt or innocence of persons convicted by 
courts-martial.‘ 

It is contended that the court-martial was without jurisdiction to try re- 
spondent. I f  so the court-martial exceeded its lawful authority and can be 
invalidated despite the limited powers of a court in habeas corpus proceedings.’ 

e The opinion of the Board of Review reads in part as  follows : “We see nothing which 
renders the absence of witnesses. a s  shown by the record of trial in this case an emergent 
situation in exception to the rule in the Feheral courts. Their witnesses m’ay lie beyond 
the reach of process, if process issues witnesses may not respond, oral promises to  appear 
may not he kept and they mav become ill durin roof are 
not grounds for a‘ termination o’f trial and a seconjprosecution. Imperious necess& means 
a Rudden and overwhelming emergency uncontrollable and unforeseeable infecting the 
Judicial process and rendering a fair a i d  impartial trial impossible. It hoes not mean 
expediency.” Transcript of Record. p. 75. 

Cnrtrr v. McClaughry, 183 U. S .  365, 381 : and See In re Yamashita, 327 U. S. 1, 8-9, 
and cases cited. 

2 United States v. Cooke,  336 U. S. 210 : Collin8 v. McDonald, 268 U. S. 416, 418 ; 8~ 
In re YacncaMta, 327 U .  5. 1, 8-9. 

tr ial:  hut such diWculties in 
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The  soundness of this contention depends upon a n  interpretation of t h e  70th 
Article of War ,  the pertinent pa r t  of which is s e t  ou t  below? It provides the  
manner in which pre-trial investigations shall be made preliminary to  tr ials of 
soldiers before general courts-martial. A pa r t  of the  language is t h a t  “No charge 
will be referred to a general court  martial  for tr ial  until a f t e r  a thorough and  
impartial  investigation shall  have bGen made.” The  contention i s  t ha t  th i s  
requirement i s  jurisdictional in na ture  ; tha t  the  kind of pre-trial investigation 
prescribed is a s  indispensable prerequisite to exercise of general court-martial 
jurisdiction ; and  tha t  absent such prior investigntion a judgment of conviction 
is wholly void. 

Here  there was  an  investigation. The claim is t h a t  i t  was  neither “thorough” 
nor “impartial” as the 70th Article requires. The  Court  of Appeals, one judge 
dissenting, so held, and i ts  reversal was rested on thx t  finding. There mas no 
Anding tha t  there  was  unfairness in the court-ni:irtiiil triiil itself. 

We do not think tha t  the pre-trial investigation procedure required by Article 
70 can properly be construed a s  an  indisperisable prerequisite to exercise of Army 
general court-martial jurisdiction. The Article does serve ilnportiint functions in 
the administration of court-martial procedures and  does provitle stifegunrds to 
an  accused. I t s  language is clearly such tha t  a deferitlurit could object to t r ia l  
in the absence of the required investigation. In tha t  event the  court-miirtial 
could itself postpone trial  pending the  investigation. And the  military reviewing 
authorities could consider the same contention, reversing a court-martial con- 
viction p h e r e  failure to comply with Article 70 has  substantially injured an  
accused. But we  a r e  not persuaded tha t  Congress intended to make otherwise 
valid court-martial  judgments wholly void becaiise pre-trial investigtitions fall 
short  of the  s tandards  prescribed by Article 70. T h a t  Congress hits not required 
analogous pre-trial procedure for Navy courts-niai’tial Is a n  indication tha t  the  
investigatory plan was  not intended to hc> exalted to  the jurisdictiorial level. 

Nothing i i i  the  legislative history of the Article supports the contention tha t  
Congress illtended tha t  a conviction Rfter a fa i r  t r ia l  should be nullifled because 
of the manner in which a n  investigation was  conducted prior to the  filing of 
vharges. Its original purposes were to insure adequate preparation of cases, to 
Kuard against  hasty,  ill-considered charges, to save  innocent persons froin the  
Rtignia of unfounded charges, and  to prevent trivial cases f rom going before gen- 
e ra l  courts-martial. W a r  Department, dlil i fary Juutice During thc W w ,  63 
(1910),  All of these purposes relate solely to actions reqiiired in ac1wnc:e of formal 
(*barges or trial. All the  purposes can be fully accomplished without suhiecting 
court-martial convictions t o  judicial invalidation where pre-trial investigations 
have not been made, 

Shortly a f t e r  enactment of Article 70 in 1920 the  Judge  Advocate General of the 
Army did hold t h a t  where there had  been no pre-trial investigation, court-martial  
proceedings were  void ab initio? Rut this holding has been expressly repudiated 
in later holdings of the  Judge  Advocate.’ This later iiiterpretation has heen tha t  
the pretrial requirements of Article 70 ai’e directory, lint mandatory,  antl in no 
\Yay affect the juristliction of a court-martial. The War Department’s interpreta- 

a “No chnr e nil1 he 1-eferred to a genernl court  martial  for tr ial  unti l  af ter  n thorough 
and impnrtia? in;wstigatinn thereof shall  have heen made. This investigation will include 
inrluir!rn a8 t o  the t ruth of the matter  s r t  forth in said rhnrgeli, form of charges, antl whnt  
disponition of the case should be made in the interest of justic,? antl discijiline. A t  such 
investigation full  opportunity shall be given to  the accused to rross-manline witneasea 
RminRt him if they are Rvnilnhle and  to  present anvthine he may clesirr i n  liin own hehnlf 
elthrr in defense or mitigation, and the investigating offlcer shnll rxnmine awilnblv wit-  
neSw8 rcquestetl by the accused. If the charger are  forwurtled af ter  such inwstiRfltion 
they shall h r  ncconlpnuied by a statement of the suhstance of the testinwily takrii  (111 h o d  
sides.” See also Pub. L. 
So.  759 80th Cong. 2d Sen8 % $  222. 231 244 ( June  24 1048) .  ‘ Miliiary reviewing authorit ies do ndt revise court‘mnrtial convictionR for failure to  
follow lire-trial procedure unle8s i t  appears to them tha t  ~ n c l i  fnilure has  injuriously nffevted 
the suhstantinl r i  h t s  of the accused. CBI 22!)477, Floyd, 17 B. R .  149, 163-1613 (1943) .  
The AHSiStilnt Ju&e Advocate General tertifying before t h e  Coniniittee on Armed Services 
xtuteil : “If i t  npiieari.tl in the Offlrr of the sIudge Advocate Genrrnl thnt  the miirl had hwn  
depriretl of any subptantinl right, Rllch as the pre8entation of testimony in his  own hehalf. 
or somfbthing o f  thnt  kind, I t  would bc possihle for us to  8ay t ha t  the error injuriously 
nfferted the  rights of the accused and thnt  the sentence 8hould therefore he vartited. The 
Caw of real lnjurv would he rare. Ordinarilv guilt or innocence is and should be deter- 
mined n t  thP t r lu i  nnd not by what  occurred i r i o r  t o  the trial.” Hear4ngs before  attbcom- 
mitter N O .  11 I,ennl o H o r ~ n e  Committee on Armed Servbct-8 on H .  R .  2575,  80th Cong.. 
1 s t  m a .  205d-2060 i id47)  

Chl 101728, Clark.  See‘ also to the same e rec t  CM 182225, Keller; CM 183183 Clay- 
bauoh. 

See Flovd wpra 1 1 .  4 ’ CMETO 4570 I lawkins  13 B. R. (ETO) 57, 71-76 (1945) ; 
CM 323486, X’uckmat;, 72 B. R.  267. 272-2b4 (1947): 

41 Stat.  750, 802, as amended 60 Stat .  7 2 4 ;  10 U. S. C. f 1542. 
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tion was pointedly called to  the  attention of Congress in 1847 af te r  which Congress 
amended Article 70 but  left  unchanged the  language here under consideration.’ 

We hold t h a t  a failure to  conduct pre-trial investigations as required by Article 
10 does not deprive a general court-martial of jurisdiction so as to  enipower 
courts in habeas corpus proceedings to invalidate court-m:irtial judgments. I t  is  
contended t h a t  this interpretation of Article 70 renders it inr:iningless, practically 
making it a dead letter. This  contention must rest on the  premise that t he  Army 
will comply with the  70th Article of War only if courts in hiihew c ~ ~ r p u s  proceed- 
ings can invalidate any court-martial conviction which does not follow aii Article 
70 pre-trial procedure. We cannot assume t h a t  judicial coercion is essential t o  
compel the  Army to obey this Article of War. I t  was the  Army itself t ha t  initi- 
ated the pre-trial investigation procedure and recominended congressional enact- 
ment of Article 70.” A reasonable assumption is tha t  the  Army will require 
compliance with the  Article 70 investigatory procedure to the rnd t ha t  Army 
work shall not be unnecessarily impeded and tha t  Army personnel sliall not be  
wronged as the  result of unfounded and frivolous court-martial charges and 
trials.’ 

This court-martial conviction resulting from a tr ial  fairly conducted cannot 
be invalidated by a judicial finding tha t  the pre-trial investigation was not carried 
on in the manner prescribed by the  70th Article of War.’” 

Rcvm.sed. 
Mr. JUSTICE R l m p r w ,  with whom Mr. JUSTICE DOUGLAS and Mr. JUSTICE RUT- 

LEDGE concur, dissenting. 
Pretrial  investigation under the seventieth Article of War  perfornis :i tluril 

function. It saves the  Army’s t ime by eliminating frivolous cases;  it pl’otec,ts 
a n  accused from the  ignominy of a general court martial  when the c1i;ii‘ges 
against  him a re  groundless. These policies, of course, mean more than the Pro- 
tection of t he  res1)ondent in this case. Their primary service appears when the 
defendant is  clearly irinoceiit. I f  the  Artirle is ignored, arid the  court martial  
flnds the defendant innocent, the  error can nerer  be corrected-the officfw’ time 
has  been wasted and the  defendant’s record is forever besinirched by the ivords 
“general court martial.” Yet if the prisoner is found guilty, there is still no 
sanction. For niilitiiry authorities will not set aside a conviction nnless t he  
very accused asking revrrsal has been prejudiced. And if the tr ial  has beer 
fa i r ,  and resulted in conviction, wiio mill say tha t  the  defentlant has  beer, 
prjudiced.because 1)1*eliminary investigation w:is want ing?  

Unless a civilian court is able to vnfowe the  requiren!l,:it. then, i t  is riot a 
requirement a t  all, hut only a suggestion which should bi. ti!)servetl. Today the 
Court adopts the  la te r  altt.rnative. It holds t h a t  the e r ror  o f  iionconiplinlrct? with 
A. W. 70 is iiot jurisdictional. 

And no evitlence of suc’h 
sterility has  been brought to our attention. What  the  Eightieth (’origress tliought 
about the problem is i iwlevant,  of course, for  A. W. ‘io \vas t h e  pl’otluct of the  
Sixty-Sixth Congress, in  1020, and i,espondent was tried in 1:)44, loiig before 
the  Eightieth Congress convened. Had  respondent’s triril taken p1:ice i n  1045, 
the  result niight be entirely different. The  av:lil;ible evitlence indicates c’leiirly 

I t  makes A. IV.  70 u virtual dead letter.  
I cannot impute so bland ii rule to the (’ongress. 

‘P i ih .  L. No. 750 80th  Cong.. 2d Sess.. $! 222 231 244 ( June  94, 1!14S)~ I n  congr‘es. 
sionnl c,onimittee lie‘aringx ~ n r  Delinrtiiivnt ‘reprekent;i’tiws wtsre sutjjectetl to collsiilpr!lllie 
questioning as to  whether prr-tr ial  requirenients should he  niade jurisdictionnl 1)rrr’eqtiisites. 
One of many statements supporting the War Department’s view !vas t h a t  ot  U i i d e i , ~ i ~ c r ~ r a r J  
of ,Far  Iioyall. who testified : 

IIomevtv. our bill dors iiot innke i t  n jurisdictional factor,  bu t  i t  does, contt~mliltlte a 
thorough investigation. In  the statex in which I have practired law prelinl!nnrg invrstipa- 
tloiis are n e w r  a ,iiirisdictionnl requirement. I know they a re  not  In the  1~’eilwnl 
courts.  , , . W e  would he departing rndii*nlly frnni nweliteil judirial  practice. grnt%rtriiy 
throughout the Unitril Stntes. if we made tha t  a jurisdictioniil requirelnent. T h a t  is rw l ly  
tlie difference between the  Durham I1111 and  this. ns I undrrstalnd.” 

This  statenlent and  others in opposition to  raising pie-trial  investigfltions t o  $1 jurisdic- 
t ional levrl uyigrnr a t  the following ih igps  of the tlenritryx b e f o w  nzr1~conlmitter No. 11, 
Lfv7ol. o f  I l o i f n e  Conimittw on Armf’d H?rr,iceu on €1. R. 2 5 7 5 ,  80th  Cong., 1st Sess. 1!)24- 
1925. ?058-2061. 2064-2065, 2146. 2152-2153 (1947) .  

8 Wnr UrpaiTnient. M i l i t u q  J u s t i c e  DuriqLg t h e  War, 6 3  (1919) : H. H. Rep. No.  040, 00th  
Conp.. 2d Sess. 2 (199,O). 

D Sewet:irv Koynli  i n  referring to  the procedure told tlie IIouse Coninlittee : “We twlirvn 
very strongig in i t  i n d  we will provide for  i t  n s  strongly as we r an  without niakinw i t  
grounds for  n terlinic*al i~plieal.” Henrin!rs heforf? s r fbco t i imi t t ec  N o .  ‘11. l , ~ ? ~ n l ,  of F&r 
Committee on Armed Semii ,es on H. R. 2575 ,  80th C O I I ~ . .  1 s t  SRSS. 2152 ( 1 9 4 1 ) .  

‘0 District Courts and  (lourts of A{)lieal have no t  been i n  apreeiuent on tlif, question. 
Hrnry  v. Hodrics .  70 I”. Supp. 908, 9 7 0 4 7 4  : Anthoiiy v. H i m t w ,  71 F. Supi). 82:<, 8:If)-X:<l : 
Hicks v. H i a t t ,  64 I+’. Supp. 238. 2 4 2 :  lVuite v. Over lode ,  I04  F. 211 722. 723-724 : 1)c’lVar 
v. Hftnter,  170 F. 2d 993, 095-097. 
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tha t  the Rxty-Sixth Congress considered preliminary investigation vital before 
tr ial .  The language of the Article is  that  of command-“no charge wil l  be re- 
fef’red” without investigation. The report accompanying the 1!)20 statute, af ter  
referring to a n  investigation of unfairness in adriiinisteriiig military justice, and 
concluding that  “the personal ‘element entered too largely into these cases,” 
listed twenty-three changes in the law. The second change mentioned was this : 
“Speedy, but thorough and impartial  preliminary investigatioii will be had in all 
CaseP.” H. R. Rep. No. 940, 66th Cong., 2d Sess. (1920), p. 2. 

I n  1924, just  four years af ter  A. IV. 70 becnnie the law, the Board of Review 
construed the language directly opposite to the Conrt’s presrnt iriterpretation. 
It held that  the error WIS jurisdictional. Cm 16172S, Clark.  Two later holdings, 
both in 1928, corifirnied this view. Chl 152225, KclZw; Cm 188183, C l a l / b w ! i h .  
I n  Xcller ,  the  investigation took place, but was not “thorough.” The Board 
held tha t  a thorough investigation was “an ahsolute right given to the ac(!Used 
by statute.” And in 1037 (’ongl’ess reenacted the same 1arigu:ige we nre con- 
struing now, the same language the Board of Ikview exponndrtl in 1924 and 
1928. BO Stat .  724. I t  sewis  extraordinary to say th:it reversals of the prior 
rulings in 1M3, Chl 229475, Floyd, 17 B. R. 149, shoiild govrrn w11t.n Congress 
has  apparently acquiesced i r i  t he  first, anti coritrrn11orary, interpretations. 

(!ongressional belief in tlie iniportanc’e of preliminary investigation should 
not now be frustrated by n holdirig that noncompliance caniiot be attacked by 
habeas  cwrpits. I agree with the  court below that  tlie 1)relimi:inry investication 
in this c:ise did not meet the proper standard,  and would affirni the judgment. 

STATEMENT OF PROF. ARTHLX , 1 0 1 1 ~  KEIWFE, OF COREELL L a w  SCHOOL 

For over 11 years I have been R teacher of law at  Cornell Law School in 
Ithaca,  N. Y. Prior to that  t ime I was for about 12 years ii practicing lawyer 
with the firin known now as  Jlilliank, Tweed, Hope & Hndley, at 15 Broad Street, 
New York, N. Y. From April 9, 1946 to June 12, 1947, I was president of t he  
General Court-Martial Sentence Review Board of the United States Nary. I 
took the jot) at Jlr. Forrestal’s request to give a civilian review to over 2,000 iiaral 
CoLirts martial  and to study the court-martial system antl make recommendations 
for  i ts  reform. With Felix Larkin,  Esq., the executive secretary of the Commit- 
tee tha t  drafted this uniform code, I was one of two civilian members of an 
otherwise all-uniform board. 

I regret to s ta te  that  I must oppose the enactment of this proposed uniform 
code in i ts  present fi1i.m. I do this the more reluctantly because of the personal 
admiration I h a w  f~i: both Prof,  Edmrind M. Morgan, Jr., and Felix Larkin,  Esq. 
They a r e  the ablest of lawyers and the finest of fellows. Mine is also a reluctant 
opposition because tliere is  a beginning in this code of rerll reform. An effort 
has been made to achieve the same procetlures in the  three services and for the 
first time civilian judgw are created to give i I  limited review. In  contrast with 
the Chamberlain bill of 1020 f o r  which Professor RIoisgan oiiw foiiglit so hrtrd, 
this proposed uniform cocl~, howc!ver, is  n sorry sntistitute. 

I oppose the code for two reasoiis : 
1. Lnck of C i v i l i a n  A d c i m t y  Couiicil 

After a n  eshaustiye study of the court-martial  system, Army and Navy, 
American antl nri t ish,  and, to the esterit availahle, other foreign coiintries, our 
board recolumeridecl to JIr. P‘orrestal thxt an  :tdvisory council be appointed to  
d ra f t  reform proposrds for Congress. 

This recommendation was i n  the highest tintlition of the legal ~irofession 
Roscoe Pound of the Hnrvard JAW School many years ago suggested i t  to the 
Americnn Ear Association. T h a t  :~ssociation under the rn:ignificent leadership 
of Williarri D. Mitchell and with the aid of Chief Justice Hughes and Attorney 
General Cummings obtained rule-making powers from the Congress for our Fed- 
eral  courts. Mr. Mitchell is  tit present Chairman of the Advisory Committee to 
the Supreme Court with respect to the Ft.der:il Tlules of Civil Prowdurr .  ‘rhrrt. 
wae a similar Advisory (:omrnitfee 011 the I*7e~lrr;i1 (Jijitiiij:il 1:ulrs uiider the 
Chairmanship of Chief Justice Floyd E:. T ~ ( I ~ ~ ) s o I I .  I n  the State  of Kew York, 
as the result of R celebrated law-review article of 3Ir. Justice Benjamin Cardozo, 
two similar advisory bodies were long ago established, the judicial council and 
the law revision commissiori. 

The reason why law reform has  gone to court  rules ra ther  than codes i s  
because codes quickly bwoine rigid, and out  of date. The Congress has too 
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many other important things t O  do to make changes in legal procedure. A 
splendid beginning was made in the draftlhg of court martial, by Judge Natthew 
McGuire for the Navy. 

In my personal judgment the worst thing wrong with this uniform code is its 
failure to provide the permanent, independent advisory council which our board 
suggeflted and which the American Bar Association suggests. 

The uniform code does provide for three civilian judges :inti I am happy that  
i t  does, but the annual report of these h e n  and the three Judge Advocates Gen- 
eral (code, 67g) is a poor substitute for the informed disinterested criticism 
that  men such as Arthur Vanderbilt and Matthew McGuire would give the armed 
services and the Congress. 

A moment’s reflection will convince you that this is SO. Take any of a myriad 
of agencieg thflt the Congress from time to time creates. E wh begins zealously 
atla nlive to the public interest. All too quickly each agency comes to associate as 
the public the litigants that appear before it. In many cases we have seen the 
best agency go quickly to pot because there was not that disinterested civilian 
criticism that only a body constituted as the suggested advisorx council could 
give. I think many agencies in Wawhirigton would welcome aid such as  we 
suggest and I cannot understand why the armed services reject it. 

Having made the mistake of not appointing an advisory council of disinter- 
ested ciTilians tq draft thle code, the  mistake is compounded by sending this code 
to the Congress without clearing it with the American Bar Sssocintion and other 
represmtative lawyer and veteran grou@%. 

There can he only one explanation as to why this has not been done. The 
arrried wrvices (lo not want any civilian control if they can avoid it. 

Let me call to yonr attention what an advisory council can do. 
(a) There ought to be one Judge Advocate’s Department, not three. 

Wl?y have three Jutlge Advocates General? Why not merge completely a t  least 
the review functions of the three services and save the country money and be- 
come niore efficient? I t  should be noted that Mr. Forrestal has suggested 
something of this sort for the medical service. 

( h )  There shotild be one top board of sentence review. 
The code does not provide for a top board of sentence review or clemency 

board (See Keefie report, pp. 230-236). Presumably such boards are  to be set 
up adminiqtrativels by regulations. (See Art. 36.) This means that  with no 
genuine civilian advisory council, the services will do as they please about such 
boards, I t  is not even provided that the three civilian judges buried in the 
Department of Defense need be consulted, though doubtless they would be. This 
is most important because over 76 percent of all court-martial cases are  de- 
sertion or a. w. o. l. and involve dificult psychiatric problems. A citizen army 
is bound to have many citizens who cannot make the necessary adjustment. 
Our board soqgested that this important problem be tackled by a top clemency 
board headed by a distinguished civilian lawyer upon which, in addition to 
the clemency officers of the services, there would be a n  able civilian psychiatrist 
and penologist. 

Theie is necd to study the prison systems of the services and such a top hoard 
of sentence review would represent a needed check on the military prisons. 
Let’s not forget what Thomas Mott Osborn found in the miiltary prisons after 
the First World War. It would be an invaluable aid to a civilian advisory 
council to have such a check on the prisons. 

( e )  Are officers treated better than men? 
A great deal has been said about officers receiving less severe treatment than 

enlisted men. Though our board reviewed almost every case of a man convicted 
by a naval court martial down to 1 month after VJ-day who was still in prison 
when we reached his case, we saw the cases of only three officers. We thus could 
not say whether officers did or did not receive more favorable treatment than 
men and we pointed out that the problem was difficult and ought to be studied 
after a review of the ca6es (Keeffe report, pp. 327-333). Nothing has been done 
about it. Will the three buried judges do this review with the three Judge 
Advocates General? You can be sure that if the Congress does not create the 
ndvisory council i t  will never be done. 

td )  The effect of each discharge should be studied. 
Clemency has been granted in many cases by both the Arms and Xavy by 

changing a dishonorable discharge to a bad-conduct discharge. Thls is so much 
double talk because so fa r  as  our board could discorer, there is w r y  little 
practical difference between a bad-conduct and a dishonorable discharge. We 
asked that the advisory council be created to study these discharges so that if a 

Where is i t ?  
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?n i l : .  deserves some clemency and his discharge is to he changed from dishonor- 
able to n better tiqlret, he will receive the mercy (Keeffe report, pp. 310-325). 
There has heen no advisory counvil and,  therefore, there is not likely to be any 
correction of this dreadful injustice. To n man of self-respect, one of these dis- 
charges is civil denth bevanse a rec*ipient of either cannot be employed by the 
State  or Fc>dernl Governments or mnny corporntions. 

( f') Should riot flouhle jeopardy be abolished? 
From the cnses oiii. hoard reviewed we were worried about the prevalence of 

douhle jeopardy in the armed services. An enlisted man gets into trouble. 
He is arrested n ~ t l  t i ' i c d  and jailed in the civil courts or his case is  heard and he  
is acquitted or his sentewe is snspended. When he is re1e:ised by the civil 
authorities he is  promptly tried again by the military for the same offense. This 
is wrong. In our report we said so and asked that  the advisory council study 
this i r i  : ill  its 1ihrts;t.s. (Stbe Keeffe repoit. pp. 27&278.) AS you might ex- 
pect with rio advisory coiincil. nothing has been done and article 14 of this uni- 
form ?ode preserves double jeopardy in :ill i t s  glory. 

c f )  The barbarous practice of not dating sentence from arrest  continues in this 
code. 

In c:ise after case our hoard reviewed, no credit was given for time the enlisted 
man spent in jail before sentence. Article 57 ( h )  provides tha t  sentence runs 
f r o m  the date  of rendition and I cannot see that  any credit is  t o  be given for  
prior confinement. 

In our report \ve asked that  credit he given in whole or in par t  from the date 
of arrest depending upon whether the defendant was confined to quarters or the 
post or incarcerated in the hrig (Keeffe report, pp. 182-1863. The point is im- 
portant. a s  in many cases delay of t r ia l  for proper preparation is  in the de- 
fendant's interest nntl if subwquently convicted he oucht to receive credit in the 
sentenw rendered by the tr ial  court. Once more a n  advisory council is needed. 
(9) Could not an  advisory council advise the firmed services and the Congress 

as to whether the civil legal work of the serviveu coriltl best he handled by the 
judge advncatw or civilian general counsel? 

An advisory counril would be 0 7  great value to the armed services because 
there is a great deal of civil litigation and procurement now handled by civilian 
lawyers in both the Nrlvy and Army and Department of Defense. Ballantine 
mafle a study for the Navy on the Office of t he  General Counsel t ha t  such an  
advisory council could and should follow up. 

I have taken the liberty of listing these matters at considerable length to show 
the committee that there is  no advisory council created for  the same reason tha t  
the drafting of this code was not done by such an advisory council. The armed 
services want  a minimum of civilian control, preferably none. I don't blame 
them. But as former President Herhert  Hoover has  recently pointed out, the 
expenditure of money is so great a factor i n  our  total  economy there must be 
more not less civilian control. I n  this instance a citizen army is  to be left 
without civilian disinterested advice. Above every other reform, the Congress 
milst insist upon the appointment of a civilian advisory council by the President. 
If  this be done it will riot matter whether the proposed uniform code is enacted 
or defeated. The business will then be in competent disinterested civilian han'ds 
and by annual rep0rt.s and studies the Congress and the Secretary of Defense 
can correct the serious defects in this present legislation. 
2.  Unlike the Chamberlain bill o f  1920, the present uni form code preserves 

substantiully unincpuired com??iand control o f  the oourt-martial system;  and 
it  fa i l s  to provide the needed impartial review 

The Congress will remember that  the Chamberlain bill of 1920, which failed 
proposed that  command control of courts martial  be eliminated in  two ways 
(1) the convening authority or comnianding officer was not to have the right an) 
longer to review the judgment of the court that  heard the case; ( 2 )  court-martia 
cases af ter  they were decided by the tr ial  court were to be reviewed automaticall3 
before three judges appointed by the President, constituting a Court of Militarj  
Appeals and located in the Office of the Judge Advocate General. I n  sharp con 
trast to the provisions of the Chamberlain bill, the prcsent uniform code preservec 
intact the review of the convening authority,  not only for  clemency but also fol 
points of law. And while it does create a Judicial Council, consisting of t h r a  
civilian judges and located in the Department of Defense, the right to appeal 
court-martial case to this jutlicial council is badly limited. 

Let me take up these matters in  more detail : 
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(e) The code leaves unlimited review in the convening authority tha t  makes 
the  charges and appoints the  court. 

The  convening authority or commanding officer niakes the  charges against the 
accused atid picks the membership of the court. From the experience of our 
board in reviewing naval courts martial ,  I can corifitlently assert tha t  the principal 
thing wrong witli tr ials is  the  fact  t ha t  the court is  so under the domination of 
the  cornmanding officer t ha t  there is  no trial  a t  :ill. I t  is not so much tha t  
innocwit iiien tire cv)nvictetl :IS that  ontragc'ously lorig srntriires a re  given by tlie 
tr ial  court. He  
does not see the  accusetl or hear the witnesses. Yrt  the tr ial  court knows that 
their decision will be reviewed by the  coriveiiing autliority mid the line of least 
resistaiice for  the  iiiembers of the court is  to fix a long sriitence and let the 
convening authority fix the final sentprice. This is just the reverse of what 
shoultl be done. The  court under our Aniericun system-the court that  hears the 
accused :inti sees the witnesses-should follow througli and  fix the seritence, 
because i t  is  in the  best position to do so. 

I t  was  the suggestion of Arthur Viiii(1wI)ilt that  this review ( ~ f  the convening 
authority on law points be eliminated and tha t  the review power be cu t  down 
to  review for clenieilcy only. I t  hcts been the suggestion of the American Bar  
Association not only tha t  the  review be limited to clemency but t ha t  the selection 
of  the  court he made hy the  Judge Advocate General and  titkeii away from the  
convening authority. This suggestio11 is n good one and  I heartily approve it. 
I t  was the  suggestion of our  board tha t  the provisions of the Chamberlain bill 
of 1920 be followed, and tha t  the review power of the convening authority for 
either law points or clemency be eliiiiinRtrt1 entirely (Keeffe report, pp. 189 to 
208). This is  for the reason that we thought tha t  under the guise of clemency 
a conrening authority will actually fix the sentence and  the courts appointed 
by him would continue to  give too loiig sentences, knowing full well t ha t  under 
his clemency power, the  convening authority will reduce the  sentence to what he  
thinks it ought to  be. The viciousness of this system has  always been the fact  
t h a t  not all sentences were reduced as the tr ial  court thought they would be. 

The difflculty is  that the present uniform code preserves intact ( a r t ,  CiG64) 
the right of the convening authority or the commanding ofacer to  make  the  
charges against the accused, to a!?point the  court t ha t  is to t ry  the  accused, 
and  to review the sentence passed by his own appointed court. 

There will never be any improvement in court-martial t r ia l  procedure so long 
as th is  power remains in the convening authority or commanding offlcer. 

( b )  The code preserves a n  unnecessary and  expensive bureaucracy in tha t  
boards of review in the ofeces of the  Judge Advocates General are unnecessarp, 
wasteful, cumbersome, and  undesirable. 

The  present uniform code not only provides for review by tlie conven!ng 
authority or commanding ofRcer but a f te r  the  case has  passed him, i t  is to be 
reviewed by boards of review in the omces of the three  Judge Advocates Gen- 
eral. This seems to  me a n  unnecessary s tep  and a waste of time and  money. 
An efflcient review would bring the case directly from the  trial  court to a court 
of military appeals such as the Chamberlain hill proposed. The boards of re- 
view in the  offices of the  three Judge Advocates General appointed by him 
will be subject to his control. You Cannot expect such boards of review to  
give tha t  disinterested impartial review tha t  the Congress desires. Like the  
tr ial  court, under the  d o m h t i o n  of the convening authority,  the  boards of re- 
view will be under the domination of the Judge Advocate General. I t  i s  equally 
undesirable. Courts should not be under the domination of anyone. The  very 
creation of these boards of review is most undesirable in tha t  i t  is proposed to  
give some cases only a military review before these boards of review. This 
perpetuates the  old mistake of unequal review. 

( c )  Appeals under the  code to the  judicial court appear to  be for generals 
and  admirals Unless you get death. 

The  present uniform code creates a Judical Council of three civilian judges, 
but t he  difficulty is tha t  the  same vice tha t  was  present before persists. T h e  
grea t  virtue of the  Chamberlain hill was tha t  the case of every n i m  was re- 
viewed automatically before n court of judges appointed by the  President. 
This  was  our suggestion (Keeffe report, pg. 216-222). There is  no reason why 
the  three  b d g e s  cannot be expanded to five or seven if need he, and all the  
cases heard automatically by them. 

The  Congress should realize tha t  over '7;i percent of the  cases a r e  desertion 
or a. w. 0.1. and there a r e  very few points of law in them. 
offlcers of the Judge Advocate General's Department 

The convening authority is not n mrniber of the tr ial  court. 
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profitably employed in preparing cases for the Judicial Council. Why give the  
douhle review? The time consumed by the convening authority and these boards 
of review is a waste of time and money. Certainly the work of this court will 
not be greater than the United States Circuit Court of Appeals for the Second 
Circuit or of the United States Court of Appeals for the-District  of Columbia. 
If  it is  to receive the pay iind rank of a United States circuit court, i t  ought 
to do the work of such a couit. I am sure five judges could do it, sitting i n  
panels of three Judges as the circuits do. Why not do this?  I cannot believe 
there is  any merit in any suggestion that  boards of review a re  uecessary to  ciit 
down the volume of cases. Our board reviewed over 2,000 naval courts martial  
from April t o  September. It can be done adequately by R five-judge civilian 
couit  if i t  organxies right and goes to  work. 

Under the present uniform codc. who can be sure he is given a n  unqualified 
right to bring his ease to the Jitdicial Council f Unless you have been sen- 
tenced to death, the only ones who are given-under the  uniform code--an 
unquxlified right to have their rases reviewed before the Judicial Council are 
gerterala and adniirals. 1 suhmit that  this is contrary to the American system 
and tha t  everyone regardless of rank should have his case automatically heard 
before this top civilian Jrtdicial Council. Here again we see command in- 
fluence in operation. 

( a )  The code lets the district attorney (Judge Advocate General) decide wha t  
cases to appeal to the Judicial Council. 

The Judge Atlvowte General is not, and h;r the nature of his ofice and 
al?pointntent, cannot be an irnltnrtial judicial officer. H? is in as inconsistent 
a position a s  a comnantling offirer or convenine authority. H? is  to enforce 
discipline and  he is to give defense. I t  is  for this reason that  the English in 
their reforms have pi-oviderl that  the *Judge Advocate General he a civilian 
anpointed on the rerommeiidation of the T m r l  Chancellor arid he responsible t o  
him. 

Significantly, in order to reduce this conflicT the English h a w  removpd t h e  
Judre Adrorate General frmn the control of the Secretaries for State  and Air. 
The  Crmmittee headed hy Justice J.ewis declared that  the prosecutinr and defense 
side9 of the office of the Jud ie  Advncate General office must be completely sepa- 
r a td .  This rrominendation of the Lewis Committee follows and approves the 
similar recommendation of the prior Oliver Committee. And the recommenda- 
tion has  actually been put into effect. (See Report of the Army and Air Force 
Coiirts-JIartial Committee of 1048. published in January 1049, prefatory note 
and par?. 307 nnA 109 and 11.7 to 120.) The prosecution seems to be placed under 
the At1,jiit;int Gencwl of the British A r ~ p  for purposes of discipline and general 
adniirriatration. And the E’nglish have under consideration changing the name of 
their judge ndvocate to “c4hief judge martial” since i n  the fnture his duties a r e  
to hr purely judicial and his title is “c!oIifusing and misleading.” (See pars. 30 
and 114 of the Lewis Committee.) The English also a re  considering chqng‘ng 
the name of the tr ial  “ judgo advocate.” The suegestion is to call the tr ial  j d r e  
ndvoctnte of “liidpc martial,” or  “deputy judze martial.” (See par. 197 of 
the Tmds Committee report) .  This present reform carries out the program of 
the Oliver Committee appointed when the Englieh Prime Minister was a Con- 
servative. 

To all intents and purposes there is no difference between the ,Judre Advocate 
General and a district :ittorney in civilian life. Yet, despite this basic conflict 
of interests, the uniform code in article 67 ( b )  ( 2 )  provides that  the Judge 
Advocate General may order forward to the Judicial Council for review such 
cases as he pleases. This means that  if you are 
given n d(!ath sentence or you Rre a general or  an admiral  or you are a man 
whose case interests thc Judge Advocate General, $011 can have your case appealed 
to the three civilian judge? appointed by the President. 

From what I ha re  seen of review of courts martial, I say to you that  the time 
has  come when review should be given to every case equally and without depend- 
ing iipon the action of anyone. When national defense is so necessary that  we 
have to have large citizen.armies, the least that  this Congress can do for the 
parents of American youth is to see to it that  the case of every one of them who 
is convicted he reviewed before a top civilian court. I say expanddhe Judicial 
Council to five judges and give review to everyone alike. 

( e )  The code provision for review by petition is a phoney. It is for the wicked 

This strikes me a s  very bad. 

and well-connected, not for G I  Joe. 
There is  R thi rd way by which a case can be reviewed by the Judicial Council 

af ter  it has  been unnwessarily reviewed by the convening authority and a board 
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of review in the offices of the three Judge Advocates General. Article 67 (b)  
( 3 )  provides that upon petition of the accused, the Judicial Council can grant a 
review. I call your attention to the fact that the code significantly does not tell 
us who is to make this petition. In my short tour of duty with the Navy, I saw 
the cases of very few defendants that were highly educated men. They were 
very young men, and in most cases very poorly educated men. They were men 
who were in trouble largely because of bad home environment. They were the 
children of divorced parents, and the real poor and neglected in.America. These 
men, if they are to exercise the right to appeal, to file a petition to the Judicial 
Council, will have to hare assistance. The only ones who will not require assist- 
ance are  the wicked and the well connected. This method of providing an appeal 
by petition will result in the wrong kind of cases going to the Judicial Council and 
the right kind being buried in the board of review in the office of the Judge 
Advocate General. 

( f )  The code does not provide for a chief defense counsel. 
To be sure that every case is presented to the Judicial Council, it  was the sug- 

gestion of our board, based on our experience in reviewing the cases, that there 
should be created a chief defense coiinsel (Keeffe report, p. 234).  Snch an 
officer, and not the Judge Advocate General, should have the responsib.lity of 
appealing cases to  the top civilian court. I t  is too much to expect any Judge 
Advocate General, no matter how well-intentioned and no matter how capable, 
to  act in two capacities like Pooh Bah. I t  is like asking the district attorney 
to appeal the case of a defendant that he has  convicted. If we have a chief 
defense counsel appointed by the Secretary of Defense, there is good reason 
to suppose that the chief defense counsel will present to the civilian court the 
points that should be present in the defense of every man coniicted by a court 
martial. 

(9) The code does not insure appeal to the United States Supreme Court for 
GI's and gobs. 

Furtht rmore, in our report we called attention to the fact that throughout the 
war there were no cases appealed to the Supreme Court of the United States 
with respect to any American boy. I t  is a curious thing that our highest court has 
heard cases with respect to Yamashita, Homma, and the German saboteurs, 
but not one case-escept  for the recent Hirshberg case--of an American boy. 

In my judgment this is one of the greatest reflections upon the American court- 
martial system and in my judement we will never have cases appealed to the 
Supreme Court of the United States unless we have a chief defense counsel 
charged with the duty of appealing to the Supreme Court of the United States 
snch Cases a s  in his judgment he deems appealable. I t  is not that the services are 
opposed to giving an enlisted man a fair trial. The vice is that the system lodges 
appeal in the Judge Advocate General. If the system were changed so that  a 
chief defense counsel were charged with this duty, he could be depended upon 
to do it. I have the highest respect for the officers of the armed services and I 
know no body of men that can be better trusted to do their duty. However, it  
might be well to have the chief defense counsel a civilian. Once we change this 
court-martial system so that a chief defense counsel is created and is free to act, 
we will see appeals brought to the Supreme Court of the Vnited States from 
courts-martial convictions as  they should be, instead of being buried in the offices 
of the Judge Ad7 orate General. The ccnrictions that we have read about a t  Litch- 
field, the recent conrictions that we have read about in the American district in 
Germany, arising out of the Rlalmedy massacre (see Kew York Times for Wed- 
nesday, March 2, 1949), indicate that there are cases that should be brought to 
the Supreme Court of the United States. In my own experience, we had a group 
of cases inrclring allegpd rape in the sugar cane in Hawaii which should have 
been appealed to the Supreme Court of tke United States and were not. In fact, 
the recommendation of Felis Larkin, Esq., and myself that the convictions in those 
Cases be set aside has not yet, so far  a s  I know, been followed, and our request 
that those cases-in the event conviction was not set aside-be referred for study 
by a committee of the American Bar Association has not been honored. There 
were other cases that our board reviewed involving difficult judicial points which 
should have been reviewed in the Supreme Court of the United States and were 
not. Rlr. Larkin and I made similar recommendaticns in respect to these and, so 
far  as  I know, nothing hns been done to set aside the sentences. Clemency was 
extended, but the conviction remains and this is a great injustice. 

If he fails to do so, he has failed to do hi5 specific duty. 

! 



254 UKIFORM CODE OF MILITARY JUSTICE 

I~efri ise c~o~insel is : I I I  :Ilisolirte necessity. Along with the  creation of such a n  
o f f i c t b  shoultl KO &I ~ I I : I I I K ( >  iii tlw outn~odrd inethod of appenl of a court-martial case 
iiitci the  Su1)rciiit. (’ourt of the l’nited States.  Snch cases cannot be appealed 
ex(,elit hy lililie )I wi,it of hiibcws (‘orpiis in i i  distric,t court of the United S ta tes  
I t i id :ippe:iIiiig froin the tlistric’t c.orirt to the circuit and  then applying by wr i t  of 
c-ertiornri to the Siuprenie Conrt of the United States. Our  board asked h a t  this 
1)tI (*(il+i.e(qpd. hut  notliiiig I N S  Iieeii (lone so f a r  as I know and  this code does not 
c*Ii;inge> ~ i ~ : i t t ( ~  (Kceffe report, pp. 2 6 1 - 2 3 ) .  The least t h a t  should be done 1s t6 
giv t i  the t,hief defense counsel the right to appeal to the United States Court d 
.ilipc~:ils for the Pistrict  of Columbiii or directly t o  the Supreme Court of the  
1 ‘ I  i i t  et1 S t:i t t’s b . ~  c:er t iora r i. 

( h )  Hiiring sahotiiged the  Judicial Council in limiting i ts  right to hear  appeals 
i i i  every c’nse, the c w l e  c,ompletes the  job l)y limiting i t  to points of law only. 

. i i i i ~ t I i t ~ i ~  tlifficwlty i i i  the JiidiciiiI (h i i in (Si1 ,  :is set up oil t he  preseiit code, is  t h e  
f:ic,r t h a t  tiit. .Iiiilici:il (‘oiiwil c t i i i  review o r i l y  iniitters of 1:lw. The esperience of 
the Ariiiy with its bonrds of review 11:is been very had. I t  has been difficult, if not 

,ible. to tell nlitit ;s a questiciii of fact ontl \rh;it is  :I question of law. The  re- 
tliiit reviwv t ~ ~ .  the I)o:irtls of rtiview of the Army hus been particularly 

c.ritic.izetl. The pi’estlnt code pernii i i i i  ~riiliinited review hefore the  boards of 
review, hiit i i i  (,re:itiiig the n ( ~  .Ind 11 C’oiincil. it p?l’IJ(’tii:iteS thv vic’e tha t  was  
1,reserit i i i  the old  .\riiiy 1)o:irds of revic>w. I t  limits the  Ji i~licinl  (‘ouncil to review 
qncsticiiis of liiw n n t l  c.li:iiiis tlie Jiiiliricil (’ouwil to the fiic’ts :IS found by com- 
iii:111(1. We re- 
vitbwt>tl (~:ist,s w I i c ~ i ~ + ~  wt’ t h o u p l i t  tliiit coiifwsi.iiis hrld becn r s tor ted  from the  ac- 
~,iised hy tortiire, Is the iilitiiiiiing of :I confession by extortion a qnestion of fac t  
l lr :I q i i w t i i i i i  (if l : iw’!  C:ist.s of t1i:it sort :iw boiind to he tlifficiilt to  review and 
t l i t1 st:itiite slioiild l i e  ilr:i\vii so th:it tlitl .Tudic4:il (:ouiicsil hais an unlimited right 
III iy~vic~w cliic’stions of f:ic*t :is well i i s  iliiestions of law. (See  Article by Samuel 
. \ l~rz:i i i ,  I ) o ~ ~ ~ n i I i ~ i ~  l!Ll(; . A t l : i i i i i ( a  .lliiiitliiy, r i i i t l  I<et>ffe report, pp. 226227. )  
-3 .  ‘/‘\I(, oir7,ij 1 i r i p ~  f o r  wal rcfornr, o f  coicrts niwtinl  i s  t o  create am advisory 

co I (  ? i  (ail. 
From what I h a w  snid, i t  seems clear to me t h a t  there  is no hope for an 

;itle(~ii;ite tlicii.ciii?li-Ki)iii~ rrfiirin of the court-marlinl system unless a permanent 
iidvisiiry coiineil is cw:ited us suggested by our board (Keeffe report, pp. 2-5 of 
iiitriidiictioii) :iiid the Americ~nn Ihir Association. 

The hope of th(JSe i i i  the w i l e d  s twices  who oppose reform is t ha t  those of us 
who :ire iiifiirnird nnd interested will lose interest and  t i re  out. It is  a severe 
personnl snci.itire for  busy lawyers rind busy men to take  the time tha t  is necessary 
to l ) iwent  thr) civilian point of view on reforin to the  Congress. The Congress 
slioulcl i.ecv)giiize tha t  w e  :ire a scattered group and the  mat te r  should not be left  in 
this w i y .  ‘Yhe Amt.ricuii I h r  Assoc4iiitiori proposes, in line wi th  the  suggestion of 
o i i i ’  I ) o : i i ~ l ,  th i t  lherc. he a Iierm:ineiit independent advisory council of lawyers 
;ippniritetl hy the I’iwident. Over and nbove every other reform, I again urge 
upon  ynii the iniportnncc of o’eatinp this advisory council so tha t  the disinterested 
iiiiinions of rii1’ii like Vniitlerhilt ant1 JlcGiiire and the rest can be brought to your 
:I t t 6 . n  t ion. 

Tliis is not t l i ~  kiiitl of vivi1i:iii review tha t  we ought to have. 

S O T E  

1 wli thr. :ittvntion of the  c+oriiniiItre t o  :irticIe 106 of t he  uniform code unde r  
whic*li. ns I rc’ntl i t ,  :iny person in time of war be(wines subject to  court martial. 
.lrti(,l(> Y O ( ;  :iIq)Iic3s liy its tc>i’i i ia to ai iy  Iwrsoii who is “in or ahorit any  shipyard, 
:illy iii:iniifii(,tiiriiig or iridi~sti~i:il pliilit. or a n y  other plaw nr institution engaged 
i n  w1i.k i i i  : i i i t l  of thc pimt.c,iitinn of the wir hy the  United States.” Unless th i s  
it r i o t  “timcl of w i r “  :is ni(’:iiit liy :irticlv 106. i t  woiild trike rffecst today on enact- 
iiifwt. In a n y  i~vc’rit diirinp tlie 1:isl wvnr it  wonltl h c a  tlifficult, it  seems, to And any- 
o r i t s  in t l ~ s  I ’ i i i tcvl 81:ites I K J (  suh.iect to this broad a n d  tlrmgeroris language. Wi th  
~ I o i i l i l v  ,iwqi:irily tlicn v i ig i i i l  t1ic.n. iiii)st c*ivili:iiis i n  \v:iiStiiiw w o i l l ~ l  he slihject to 
1wth civil t i h l  ;ind court ni!irti:il. This lnngnage shoultl be torn out by the  roots. 

%ti : i toi* I<FYAIJVI<~L We h a w  i i i  order on the  list M:lj. Gen. Thomas 
IT. C ~ I Y ; C I ~ .  . J I I ( ~ ~ P  i l t l r . o ( ’ i i t t ’  ( k i l t . 1 ~ 1  of t l l r  I ~ I Y T ~ ~ .  I W : L I ~ ~  to make i t  
r11~:i I .  t 1 i : i t  ~ ~ v i i v i x l  G i w n  is :ipIxai*itig hew 111)oii t hc  reqllest of the 
( . o i i i i i i i f  t ( 1 ( 1  :I:> i l l * ( ’  i 1 i ~  o t l i t > i ’  jiitlge iitlrowtrs general WIIO will appear 
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STATEMENT OF MAJ. GEN. THOMAS H. GREEN, JUDGE ADVOCATE 
GENERAL OF THE ARMY, WASHINGTON, D. C. 

Senator KEFAUVER. We would be glad to hear you. Do you have 
a statement? 

General GREEN. Yes, sir. I would like to have it clear that I am 
here at  the request of the committee and with the approval of the 
Department of the Army ; and the views that I am expressing are my 
own personal ones and not necessarily those of the Department of the 
Army. 

Senator KEFAUVER. Yes. We understand that, and that you were 
requested. You did not ask to appear, but the committee invited you 
to, and we were anxious to have your viewpoint on your own behalf 
representing your personal viewpoint. 

General GREEN. I have a prepared statement, Senator, which I would 
rather not read. 

Senator I ~ F A U V E R .  That will be filed and made a part of the record 
a t  this place in the hearings, and i t  will be considered, of course,,by 
the committee; and you may make any oral statement in connection 
with it that you wish to. 

(The statement is as follows:) 

STATEMENT O F  hfAJ. GEN. THOMAS H. GREEN, THE JUDQE ADVOCATE GENERAL 
OF THE ARMY 

Mr. Chairiiinn and zentleiiien of the committee, I appreciate this opportunity 
of appearing, a t  your request, to express my opinions as  to H. R. 4080. At the 
outset I would like to make it clear that I am not speaking for the Department 
of the A m y .  I am merely expressing my own views, which, however, also repre- 
sent the considered opinion of many of the officers of the Judge Advocate General’s 
Corps who have devoted many years to the study and practice of military justice. 

I am in favor of a Uniform Code of Military Justice and so advised the Armed 
Services Committee of the House of Representatives in 1947 when i t  considered 
the amendments to the Articles of War which were enacted by the last Congress. 
I could not agree with any principle of uniformity which involves backward steps 
in the insurance of essential justice or deprives the three services of their own 
basic dispasition of their individual disciplinary problems. 

The object of a code of military justice must be to further the mission of the 
armed forces, which is to fight and win wars. In its operation it must be both 
military and just. If it is not  military it will be an impediment to the force 
which it is intended to support. If it is not just, it will have a deleterious effect 
on morale and thus tend to destroy the flghting effectiveness of an army. The 
Articles of War which were enacted in 1920 and amended in 1946 have been 
calculated to attain these objectives. The provisions of the present Articles 
of War have been the result of an evolutionary process of study, administration, 
trial and error over many hundreds of years. I believe they have attained a 
harmonious combination of procedural and substantive law which is military 
and which preserves to the soldier every constitutional safeguard of due process. 
I n  most resperts military due process accords to an accused person more safe- 
guards than he would have a civil court. As f a r  as  the effectiveness of our system 
of justice is concerned I would like to quote from the report of the War Depart- 
ment Advisory Committee on Military Justice which recommended the substantial 
changes made by the last Congress : 

the Army system of justice in general and as  written in the books 
is a good one: that it is excellent in theory and designed to secure swift and 
sure justice; and that the innocent are almost never convicted and the the 
guilty seldom acquitted.” 

The committee found certain defects in the operation of the system, how- 
ever, the most important of which pertained to the improper influence of corn- 
manders upon courts primarily with respect to the severity of sentences. These 
defects have been corrected by the Elston bill or Kem ameridiuent and by the 

“* * * 
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Manual for Courts Martial. Commanders are expressly forbidden to censure, 
reprimand, admonish, or unlawfully influence a court or any member thereof 
with respect to its or his judicial functions. The manual expressly enjoins 
courts to exercise their own judgment with respect to sentences and not rely 
upon the reviewing authority to cut down a sentence which the court itself 
believes to be escessively severe. 

I think our present statute is an excellent one, ant1 the entire Army is coop- 
erating to the fullest extent in its operation. I hope you will le t  us keep it long 
enough to prove its worth. 

The proposed code has many escellent features. I t  is logically organized 
and preservcs many of the desirable features of the present Articles of War. 
In  particular I woiild like to coniniend the draftsmen for their iniprovement and 
clarification of article 2 (11) which deals with jurisdiction over persons sewing 
with and ncconipanging the armed forces in the field in time of w a r ;  article 4 
which deals with the right of officers dismissed by the President to trial by court 
martial and provides for a constitutional disposition of sucli cases ; article 
32 ( d )  which proiides that minor defects in pretrial investigations are not 
jurisdictional and thus anticipated the view of the Supreme Court recently 
expressed in the case of Humphrey versus Smith: article 52 which removes 
ambiguities of the present A. W. 43; and article 74 which clarifies the remedial 
action to be taken as the result of a new trial in which the former sentence is 
not sustained. 

I will not take the time of the committee 
a t  this juncture to discuss in detail each of the provisions which in my opinion 
will not only impair the functions of military justice but also diininish the 
substantial rights of accused persons. With the permission of the committee 
I would like to furnish a more detailed analysis. I would like, however, to 
dwell on some features which I regard as  fundaniental. These are : 

1. The sweeping estension of military jurisdiction over civilians (arts. 2, 3) .  
2. The limitations on the powers of the lam member (arts. 26, 39). 
3. The mandatory requirement that the officers conducting the prosecution 

and the defense shall be lawyers certified as qualified by the Judge Advocate 
General (arts. 27, 38 ) .  

4. Wide extension of the powers of boards of review with respect to nonlegal 
matters. 

5. The creation of a civilian court of military appeals. 

But the code has many defects. 

1. EXTENSION OF MILITARY JURISDICTION OVER CIVILI.4NS 

It has long been recognized thnt nonmilitary persons who travel and serve 
with an army in the field must be subject to the discipline of the army, else their 
conduct can seriously affect the security and discipline of that force. Conse- 
quently, such persons have been subject to military law since the articles ell- 
acted by the Continental Congress. When, however, there is no exigent need 
for the cxercise of military jurisdiction over civilians, Congress has been very 
zealous to preserve civilian jurisdiction. 

Insofar as Army and Air Force personnel are concerned, articles 2 ( 3 )  and 
3 ( a )  of the code extend military jurisdiction oveP persons not now subject to it. 
I believe this is unnecessary and the inevitable result will be public revulsion 
against its exercise. I t  has been my experience that no matter how just and 
fa i r  the system of military justice may be, if it  reaches out to the civilian com- 
munity, every conceivable emotional attack is concentrated on the system. This 
is as  it should be. The framers of the Constitution recognized that civilians 
should be tried by civilian courts and they established a military system of 
courts for the Army and Navy. I recognize that reservists on inactive duty 
training may commit offenses, perhaps serious ones. I also recognize that  
many serious offenses commltted by persons subject to military law are  not 
detected until the person is separated from the service. I do not advocate that 
such persona should go unpunished. I merely suggest that you confer jdrisdic- 
tion upon Federal courts to try any person for an offense denounced by the 
code if he is no longer subject thereto. This would be consistent with the 
B t h  amendment of the Constitution. 

Article 3 ( a )  is particularly unworkable. I t  provides that, subject to the 
statute of limitatiom, any person charged with having committed an offense 
against the code, punishable by conflnement of 6 years or more and for which 
be cannot be tried in a Federal or State court while in a status in which he was 
subject to the code, shall not be relieved from amenability to trial by courts 
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martial, The question as  to whether he can be tried by a Federal or State 
court for the oft‘ense becomes a jurisdictional one. It may be hard to decide. 
In U. S .  v. Bowvnun (263 U. S. 94) ,  the Supreme Court held that any offense 
directly injurious to the Government for which Congress provided no territorial 
limitation may be tried by a district court no matter where the offense is com- 
mitted. Whether a particular offense comes within this limited category is a 
fit subject for debate among lawyers. I t  may not be settled except by the 
Supreme Court, I t  is not a proper subject for  determination by a court martial. 
If you expressly confer jurisdiction on the Federal courts to try such cases, you 
preserve the constitutional separation of military and civil courts, hou save the 
military from a lot of unmerited grief, and you provide for a clean, constitu- 
tional method for disposing of such cases. 

2. LIMITATION ON THE POWERS OF THE LAW MEMBER 

Article 26 creates the position of a law officer. This officer, unlike the law 
member appointed pursuant to A. W. 8, is nor a member of the court. He muy 
rule on interlocutory questions, instruct the court as  to the presumptions of 
innocence, and assist the court in preparing the formal findings after the actual 
findings have been made, but he is deprived of his vote and excluded from the 
closed sessions of the court. This results in the loss of legal experience and 
learning during the most critical stage of the proceedings and deprives the 
court of legal guidance a t  a time when it most urgently requires such guidance. 
The requirement of the Kem amendment that a law membzr be a lawyer and 
that he participate in all proceedings of a court martial is regarded by all who 
have had experience in the administration of military justice as the most 
significant improvement since automatic appellate review. The limitation on 
the effectiveness of the law member will result in miscarriages of justice both 
to the detriment of accused persons as well as  to the detriment of the interests 
of the Government. 

The orily argument for the change which I have been able to discover ad- 
vanced by the proponents of the bill is that it is desirable to have the law mem- 
ber’s instructions appear upon the records. I have no objection to that. The 
present Manual for Courts Martial requiies that the law member’s instructions 
be given in open court. 

Professor Morgan, for whom I have a great deal of esteem, justifled this 
provision to the House Armed Services Committee as follows : 

“The charge which he gives them will be on the record-everything that he gives 
in open court will be on the record. When they go back to deliberate they are  
like a jury and there is no particular record with reference to that. 

“The law member, when he retires with the court, may make any kind of 
statement to them. And i t  has been stated-I would not say on how good au- 
thority-that frequently when he went back there why he said, ‘Of course the 
law is this way but you fellows don’t have to follow it’ ” (hearing on H. R. 2498, 
p. 607). 

I doubt if any lawyer law member ever said a thing like that. The presence 
of the law member in the closed sessions is infinitely more likely to prove a deter- 
rent against the expression of such a sentiment by anyone. 

The analogy between the proposed law officer and a civilian judge is more a p  
parent than real. For example, he rules subject to objection by any member of the 
court on the question of a motion for a finding of not guilty under article 51. S u p  
pose that he has ruled, as a matter of law, that  the prosecution has not proved a 
Prima facie case and a member objects to his ruling. Under the proposed code 
the court closes-excludes the law officer-and votes on this legal question. 
The law officer cannot explain his ruling, defend it, or vote to sustain it. Al- 
though under A. W. 31 such a ruling by the present law member is also subject 
to objection at least he can defend his ruling against the argument of a member 
who may not be well versed in  the law. I don’t believe this change which makes 
the law member a mere flgurehead is defensible. 

3.  MANDATORY REQUIREMENT FOR LEQAL QUALIFICATION OF COUNSEL 

Article 27 requires that the trial counsel and defense counsel of each general 
court martial must be a qualifled lawyer and certifled to be competent to perfolsm 
his duties by the Judge Advocate General. If their assistants are to perform in 
any capacity other than in a merely clerical one, they too must be so qualified 
under article 38. 

i 
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A. W. 11 of the Kem amendment now provides that if the trial judge advocate 
is a lawyer, the defense counsel must also be a lawyer. This is a fair rule and 
corrects many of the defects in the former system justly criticized by the public 
and the legal profession. I n  the Army we now have approximately 6,000 general 
court martial cases per year. In time of war we have many more. I would say 
that fully 70 percent of these cases involve extremely simple issues which can 
be adequately and fairly tried by line officers. I would like them tried by lawyers, 
i t  is true, but the di5culty .of procurement of su5cient lawyers to provide a t  
least three for every one of 6,000 general court-martial cases is enormous. If I 
am to certify each one as  qualifled I will have to satisfy myself that he is qua& 
fled to try a n y  kind of a general court-martial case, not just a simple a. w. 0. L 
or desertion case which rests on a morning report. I can’t just certify every 
lawyer no matter what his trial experience or criminal law background may be. 
If bar membership were the only qualification necessary, why would Congress 
require me to certify the lawyer’s qualifications? Where can I find lawyers so 
qualifl ad in scfficient nunibers to try 6,000 caws a ycar? Unless : find them, the 
few lnwyerx I have will have to try the cases, simple and dimcult, to the exclu- 
sion of all other duties which may be more important to the Government than the 
trial of simple cases which could as effectively be tried by line 0 5 c e r s - x  lawyers 
learning military justice. The inevitable result will be long delays in the disposi- 
tion of cases pending the procurement of three lawyers a t  the right time and 
place. Some cases are long and dimcult. While a team of three lawyers is trying 
a case which takes weeks to try, many accused whose cases could be disposed of 
in an hour or less will be waiting in a guardhouse until their cases can be reached. 
I don’t think this is  the result you want to attain. I don’t think it’s necessary 
because there mill be a trained and experienced law member on the court to see 
that the rights of the accused are protected in even a simple case. In  addition, 
the review of the staff judge advocate and automotic appellate review will protect 
the accused’s substantial rights against the errors of counsel. The practical 
difliculties of the article could be ameliorated if you gave the accused, a t  his 
option, the right to be defended by a lawyer provided by the appointing authority 
even though the trial judge advocate is not a lawyer. I would also have no ob- 
jection if the requirement of the proposed artlcle 27 were limited to cases in 
which the death penalty or conflnement in excess of 10 years might be adjudged. 

4,  POWERB OF THE BOARD OF REVIEW 

Article 66 (c )  provides in part that the board of review “* * * shall a 5 r m  
only such findings of guilty, and the sentence or such part or amount of the sen- 
tence, as  it finds correct in  law and fact and determlnes, on the basis of the entire 
record, should be approved.” 

Under articles 66 and 67 the determination of the board of review is anal a s  
tc any matter other than a question of law. The latter is subject to appeal to 
the Civilian Court of Military Appeals either by the Judge Advocate General or 
the accused. This in effect authorizes the board to disapprove or mitigate legal 
sentences which have been approved by responsible senior commanders. I t  au- 
thorizes them to consider other than legal matters in determining what part of a 
Anding or the sentences should be approved. For example, a board may consider 
that (I given order which an accused is charged with having violated is unwise, 
and that therefore, on the basis of the entire record, a 5nding should be d isap  
proved. This makes possible an unwarranted invasion of the command preroga- 
tive and would authorize the board of review to substitute its judgment on military 
policy for that of the commander in the field. This determination under the pro- 
posed bill would be absolutely final. I could not appeal that case to the Court of 
Military Appeals because the board’s determination would not be based on a 
question of law. 

Under the present case load in my office I have six boards of review. I may 
Boon need more. Under the proposed bill I would need even more. The mem- 
bers are bright, well-qualifled, and conscientious military lawyers. They have 
experience both as  soldiers and as  lawyers. Many of them are  relatively young. 
They function well in determining legal sufficiency of records and in weigh- 
ing evidence. They have not all, however, attained the wisdom in matters of 
policy which comes with experience and age nor have they all attained the in- 
Atinctive familiarity with military matters which comes with man? years of 
experience with troops. The powers which ai*ticle 66 gives them have hereto- 
fore been exercised by the confirming authority, i. e., the President, the Secretary, 
or the Judicial Council and the Judge Advocate General-all of whom have f a r  
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grcqitcai* ros1wtiisil)ility with respect to tlie nccwmplisliment of the military mission 
r h t i  (lo tlie I)o~irtlx of rcwiew. I Iielieve it unwise to entrust such sweeping powers 
to siii*h rrlntively yoiiiiger ottivers or civiliiin employees (as authorized by the 
code). I must iise younger officers on these boards, because I can’t concentrate 
all my older rind wiser hends in Washington. Some of them are  needed in the 
overseas theaters and other commands where difficult military legal problems 
arise. And even in Wtishington I have to use senior officers to head my Claims, 
Militniy Atf‘iiii*s, Coiitr:icts, Procurement, and Patent Divisions. Under the pro- 
posed tii‘ticle 70 I would have to provide an undetermined number of my ablest 
ap1wlltite officers ns appellate Governmelit and defense counsel to represent the 
Qovernnicnt niid the accused before boards of review and before the Court of 
Mllitiiry Appenls. Iii spite of the fcict that the proposed bill will incrense some- 
wliiit the iiuinber of cases to be examined by n bonrd of review, tlie Judge Advocate 
Genercil will have to reduce the nuinlwr of boards because of the especially high 
qntilificwtions these extended powers will demiind and because the increased 
denirind for the services of my most quulifietl oficers to All other positions. This 
too will delay the disposition of cases. 

The bill propnsed by I’rofessor Morgnn’s coiiiinittee lind a remedy for this 
provision : It iiuthorized the Judge Advolute Gtwriil to refer a case to another 
board of review if lie wits dissiitisfied with its holding. This wns somewhat nn- 
judicial nnd the House cwnmittee struck it out-msely, I think. It did, how- 
ever, point out tlie rxtreniely critical problem. Some .iudici:\l renietly should 
be provided. I urge you to leave tlie power to coniiniite and c’onsider nonlegal 
matters with II cotiflrining nuthority and to nuthorize the Judge Atlvocnte Oen- 
era1 to diswiit with the bourd iintl refer nny  case to n higher confirming author- 
lty or ii iiiilitiiry Court of Nilitiiry Appenls. Tliis brings me to my final major 
point of tlisngreement. 

6. CIVILIAN COURT OF MILITARY APPEAL8 

At the outsrt I would like to stnte that I am in accord with the underlying 
principle of ai’tirle O i  (9 )  which provides for n continuing study of military 
justice iiiiitters to be conducted by :I body of eminent jrirists in conjunction with 
the Judge AdvoctiteH Gtmernl of the services and annual report to the responsible 
&retiirit% t t i i d  the Congress. The rciiinrktible accomplishment of the Vanderbilt 
cotiirnittee c4eiirly tltiiiionstrii trs the usefulness of such a study. It provides 
helpfiil liiiisoii with tlie Irgiil profession. It would ultimately lead to further 
perfrctioti of tliv systiw of iiiilitiiry justice. 

h i t  with reslwct to i i  wholly civiliun rourt of militnry appeals I cannot agree. 
Militairy jnstivr is i i  field of the law wliicli reqnires not only a thorough fnmiliar- 
fty with criniiniil Inw, lint illso experience nnd triiiniiig in military matters. You 
would not eiitriist n complicnted patent problein to n tnx lawyer who was not 
thoroughly faiiiiliiir with tlie engineering or other technical matters iiivolve(1 
no matter how good n tcix 1:iwyer lie iiiiglit be. The capstone of tlie system of 
militnry justice shoiild consist of those iiiilitary lawyers who are  most highly 
experienced nnd trained both from a military and n judicial viewpoint : both a s  
soldiers and ns judges. Tlie legal services of the Army, Navy, and Air Force 
have produced such judgks and are  ideally organized to produce niore siich 
judges. This requirement can’t be’met merely by providing that the civiliiiti 
Court of Military Appeals will consider only questions of law. Every lawyer 
knows that questions of fact nnd questions of law cannot be separated in nir- 
tight couwnrtiiirnts. Militiiry law in itself embodies hundreds of complicated 
problenis of status nrising out of customs of the service as well as stntiite n ~ ~ d  
regulation. 

In the flles of my office there is n cnse of a corps nrtillery group conim:itltler 
wlio wns tried for the willfiil disobedience, before the enemy, of i l  tlivisioll 
CO1ii1iiiindt~r’s or‘deiss to go into n pwticiihr positiou with his bnttnliolis at111 stn), 
there. In the heat of tlie battle his gronp left thnt position. He coritc~iitlt~tl tli;it 
lie w n s  ;wing to nii  iiltcwl:ltt. posit ion frorii whic*h lie could iiiorp effectively :IC- 
coluplisli his iiiissioii. Anionc the issues i t i  the cnse was the qi1tlstioli of udletlirr 
he wns iittnvlied to the division or merely supporting it. This invol\ed i)oth 
question of fact nntl of military lnw. If lie \viis mcwly snpportiiic tlitl di \  isiol l ,  
to whnt estent dit1 the division commander linve nutliority to order liiiii to stnS 
in a position wliicli lie considered poor ; if he \vas xttached, to wlint exlent (lid tiit, 
group conimnnder have discretion in exigent circuinstunres to leave n pc)sitioll 
given him by the division to go to another one of his own choosing? 
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These are  all  problems which required a thorough and detailed knowledge of 
tactical organization, the legal effect of a corps standing operating procedure, 
and customs of the service i n  general. What  special qualifications do civilians 
without extensive military experience have to determine such questions? I van 
cite you many sucli cases. For instance, is  an air  b:isP several Iiiindi’ecl miles 
from a target “Before the enemy”? And consider the purely military legal prob- 
lem presented by Wode v. Hunter as to whether militnry exigency constituted 
imperious necessity with respect to former jeoiiarclp. These are  problems which 
ultimately would be resolved by the Court of Military Appeals. 

Is there a need for such a court’! Has the :itlniinistr:itiol1 of military justice 
broken down a t  the appellate lcvel? I submit th;it tlieve has been no such 
failure. The opinions and holdings of the boards of review since their  creation 
in  1920 constitute one of tlie most comprehensive bodirs of criiiiinnl reliorts in 
the United States, reports w1iic.h compare favorably with those of hotli Fetleral 
and States alipellate courts. The remarkable succ2es7s of the military appellate 
system is  attested to by the fact  that ,  oat  of inore t1i:in 200 habeas coipiis ciises 
arising since World War  I1 only 1 accusetl has hrcw i~elwsetl froiii confinement 
as the result of final coiirt action on his petilion. Tlie groiuids upon witicli the 
one esception was released was overrnletl by tlie ~ u p r t m e  Court of tile United 
States 2 weeks ago in Humplrru v. Smith.  1 :im proiid of that  record. 

Under our present system the most serious cases suc.11 as those involvina death 
sentences, life iniprisonnient, cases involring genernl officaers, and cast’s extending 
to dismissal of officers go automatically to the Judicial Cloiincil createtl by the 
Kem amendment for confirming action. Other cases where either the Jndze Ad- 
vocate General or the boaril of review believes that  confirming action should be 
taken in tlie interest of justire may also be referred to tlie military Judicial 
Council. The case load is snfJicient to keep the Council busy but not enough to 
create a bottleneck. Under the proposed bill only death cases a n d  rases involv- 
ing general officers will go to the Court of Military Appeals autoniatically hnt 
each accused will have a right to petition for  review by that  court. I think it 
has  been estimated that in peacetime in 85 percent of 14,000 cases, or in almost 
12,000 cases, the accused will have a right to petition the Court of Military Ap- 
peals for  review. I think it fa i r  to assume that  a substantial percentage of 
those 12,000 accused mill exhaust their remedy, Although only a small per- 
centage of those cases may result in review, the task of considering the petitions 
themselves will be enormous. If the Court of Military Appeals of three judged 
gives the consideration which each petition deserves, i t  is self-evident that  sub- 
stantial  and deleterious delays will occur. 

1. think I have demonstrated tha t  there is no need for fur ther  review for 
legal sufficiency of records after military appellate review. Under the uniform 
cpde there is unquestionably a need for uniformity of sentences and uniform in- 
terpretation. Our present system is working well in the Army, and, as f a r  as 
I ksow, in the Air Force. I t  can be extended, with modification perhaps, to fit 
the needs of the other services. It preserves to each service the control Of 
individual cases within the service. I recommend that  our system be preserved. 
I n  order t o  provide for uniformity of sentences and of interpretation I would sug- 
gest that  there be established in the National Military Establishment a military 
Court of Military Appeals composed of the Judge Advocates General of the 
services. Their function, together with a civilian advisory body, should be tu 
recommend uniform policies of punishment and improvements in the administra- 
tion of military justice. T o  provide for uniformity of interpretation, each Judge 
Advocate General should be empowered to certify any case fo r  legal determina- 
tion by the entire Court of Military Appeals whenever uniform legal interpreta- 
tion is required. 

The proposal I make would preserve the advantage of completely automatic 
appellate review for all cases of the same class, which is perhaps the most 
important right of an  accused in the  military service and which is not accorded 
him by civil jurisdictions. It also preserves to all appellate agencies the power 
to weigh evidence and determine controverted questions of fact  which are powers 
not generally exercised by civil appellate courts and which afford to a n  accused 
person rights which no other judicial system does. It would preserve the signifi- 
cant  reforms in the administration of military justice made since 1920. Finally, 
hy retaining the military judicial council created by the Rem amendment, it 
would provide a career incentive which will a t t ract  able lawyers to  the military 
service to perform the many fnnctions which the bill requires. 

There are other provisions of the proposed code with which I cannot concur. 
The  right against self-incrimination provided by the code (art .  31) abridges 
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the  right which persons subject to military law now have under article of war 24; 
provision is made in article of war 43 for virtually doing away with the statute 
of limitations; many of the punitive articles are  inartfully drawn. With respect 
t o  the punitive articles the House committee has corrected a few of the glaring 
errors by amending article 77 (principals) and article 119 (manslaughter), 
but larceny (art. 121) and robbery still require careful consideration. With 
your permission I should like to submit an analysis of my objections and to  sub- 
mit for your consideration pertinent amendments. I again wish to  tell you 
that I appreciate the opportunity to present my views. 

General GREEN. I should like to make the following further oral 
statement. I should like to express myself on three points in the 
proposed bill. 

The first one concerns the lan which excludes the law member from 

experience since 1920 that the law member as lie is now constituted, 
who is a full member of the court, has done much to bring about real 
justice and appropriate judicial procedure. 

The law member, in my estimation, is the best qualified man to deter- 
mine evidence and he is a full member of the armed services. Now, 
as I understand it, the only purpose of this amendment is to have his 
rulings on law made of record, both when the court is closed and 
when the court is open. 

I think this can be readily accomplished without impairing his 
usefulness. I think having him sit outside with the reporter while 
the court makes its determination is not getting the maximum value 
out of its law member. 

There is a further practical reason why I do not favor this proposal. 
I have this thought : I have a good many younger officers who are fully 
qualified lawyers and in every way competent to sit as law members 
of a court. Now, when they get into a court martial, and they have 
a senior line officer in charge of the court, there is bound to be a 
cleavage there, and any cleavage will not be to the best interests of the 
Army, either the line or my department. 

I have not yet seen any real advantage to this proposal. Would you 
want to question me on that?  

Senator KEFAUVER. What  do you recommend we do with the law 
officer, give him full participation and vote? 

General GREEN. I recommend that you retain the Army provision- 
that is, to say that  he is the law member of the court and a full 
member in every other respect. 

Senator KEFAUVER. That  is the same as the Elston bill? 
General GREEN. Exactly. 
Senator KEFAUVER. Being a layman only, I assume the idea was to 

have him in the nature of a judge charging the jury to  inform the 
other members of the court as to the legal principles involved and then 
let them decide the issues of fact; tliat if he participated actively 
voting, in a good many cases i t  would be actually his decision and 
because of his superior knowledge and experience he might make his 
opinion that of the court. 

What has been your experience in that regard? 
General GREEK. It does not work out that way in practice. My 

thought is that he is also an Army officer. Yon see, i t  is a little bit 
different. This proposal perhaps was taken from the British system. 

I n  the British system they have no lawyers in the Army. They 
have civilian lawyers from the headquarters which they send down. 

I thank you. 

exercising the full powers o B a member of the court. I t  has been our 
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Those men are experts 011 the lam and are not esperts on the lam and 
tlie military a t  the same time. 

Senator KEFATYER. Do you feel that  tlie law member participating 
fully is :L protection to the accused? 

I think he would lose something if the General GREEN. I do: 
most qualified miin to juc ge evideiice is not permitted to rote. 

Then, again, there is division of responsibility. You have two in- 
terests there, one from the line and one from the law, as i t  is laid out 
here. I think there should be one interest: the trial and the deter- 
inination of the true facts in the case. 

Senator KEFACVER. Do you have any questions on this angle of the 
matter 1 

Mr. GALL-SHA. No ; I have none. sir. 
General GREEN. My second point is the proposal to authorize the 

board of review to overrule field coniniandei*s. They now have and 
should continue to have the right to cleterniine the legal sufficiency of 
a record of trial and to overrule i t  whenever they find the record legally 
insufficient. but to  permit diem to go further than this and overrule 
the military commander on policy and other matters as to sentence, 
and so forth-it is unnecessary and I think i t  would be very bad 
practice. 

These men-in my service, at least-arc the younger ones who are 
selected from those who are specially qualified by legal trainin rather 

in my office, and as other jobs demand older and more experienced 
men the number of oldw and experieiiced men on the board of review 
is not as great as I should like to hare. 

I feel that  there should be in the bonrd of review the ri h t  to over- 

think that  level is too low. I think i t  sliould be put a t  the point where 
we now have our Judicial Council. 

Now I would like to  say a little about our Judicial Council as it is 
now operated. It is comprised of three general officers. 

Senator KEFAUVER. Before you leave the board of review, just what 
power would you give the board of review ? 

General GREES. The determination of legal sufficiency only. The  
commander shoiild be overruled by the board for legal insufficiency 
of the record, but not in other respects. 

Senator KEFAUVER. What other grounds would there be? 
General GREEN.. The board might not like tlie extent of the sentence. 

It might agree that  this man never should be tried. The member 
might say:  “I think I would not hare  tried him were I the com- 
mander.” They are not the commander. I think this responsibility 
is very great and the power to overrule tlie military commander on n 
question of the discretionary propriety of bringing accused to trial 
and the extent of sentence should be lodged only in the higher authori- 
t,ies who share the responsibilities. 

Senator KEFAUVER. Is that not legal sufficiency? 
General GREEN. No, sir. I f  i t  is not legally sufficient in lam. The  

boards do now have authority to overrule commanders in matters of 
law but their action must be concurred in by the Judge Advocate 
General. 

ives. 

than through matiire military expei.ience. I have six boards o f review 

rule the commander for  legal insuficieiicy. but as to any ot % er  basis, I 



UNIFORM CODE OF MILITARY JUSTICE 263 

Senator KEFAUVEII. Refer on page 54, General Green, to the sentence 
beginning 011 line 2 [reading] : 

111 con+!crilig the recold i t  sha!l h a r e  authority to veigli the  evidence, judge 
tlw crpdibilit) of n itneeses, and tletcrniiiie contro! erted questions of fact  recog- 
nizing tha t  the tr ial  cnurt saw m d  heard the witnesses. 

Do you think that gires the board of review too much leeway? 
General GREEN. No;  I do not. 

Look on page 53 : 
It  shall affirm only such findings of guilt and the sen tc im o r  such pa r t  or 

amount of tIip seiitence a s  i t  finds correct in  la^ and fact  and determine on t h e  
basis of the entire record should be approved. 

That  would give the board of review. which is on n rehtively low 
echelon. the power to  determine whether o r  not the findings and 
sentence are appropriate. 

Senator KEFAUVER. All right, sir. 
General GREEN. I think this power should be on a higher level, that  

is all. I do not quarrel with the proposition that  nt some point the 
sentence should be considered. but I think this level is too low. As it 
now stands, I feel that  any overruling should be on the Jiidicial Coun- 
cil level. 

Our present Judicial Council is comprised of three gewral  officers, 
each of whom has had more than 30 years of experience in the Army. 
They are men of mature judgment, with broad legal ns well as inilit :iry 
experience. 

Their judgment serves to coordinate the sentences of t!ic various 
conimaiiderc: in the Army under policies set by the Secref i ry  of the 
Army and the Chief of Staff. I think this is the 1owe.d eclwlm in  
which a conininnder should be overruled except on g~-ounds of legal 
insufficiency. 

My third point is the proposal for  the creation of n ciyilian court of 
military appeals. There has never been any difficulty on this score of 
determining the law. I n  cases of doubt we make refertwcae to the 
Attorney General, and v e  are bound by the decisions of the Federal 
courts--all of the Federai judiciary. 

Now our corps has, and does, determine the law f o r  the h r m y  in 
cases involving millions of dollars worth of claims and all sorts of 
controversies, rights, and interests of the Army, including the legal 
rights of accused persons. It operates without the benefit of any civil- 
ian corps to supervise it. 

We htive been highly successful for  a great many years in our present 
system. Witness the fact-this is  a very significant one-that since 
World W a r  I1 we have defended our decisions on the law before the 
Federal courts, including the Supreme Court, in about 200 cases in  
habeas corpus. I n  all of those cases.except one our views on the law 
finally prevailed. I n  the one case which we lost below the Supreme 
Court subsequently overruled the decision of the district court. We 
are very proud of that  record. 

As I read this proposal, the proposed court would not be a court at 
all, It would be at  best an administrative board. 

Now the Judge Advocate General’s Office has the respect of per- 
sonnel of the Army and of all the courts alike. Our opinions have 
been cited in the Supreme Court and lesser courts. I do not believe 

I think that is all right. Bu t  that  
goes to legal suficiency. 

. 

H!l08W 0-3+i: 
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th i s  civilian coui t  could excel tlie preseiit syst twi as t o  coiifitlcnce of 
the  courts or as to  the  confitleiice of 1)crmiis who :ire hiiig tried. 

XOW, i t  seems to  me tha t  in tlie iiitcrest of tlie foiir sci*viccs there 
ought  t o  be coordination. I subinit this .for coiisitleratioii : T h a t  'you 
provide a court  of nppeals coiiiirisiiig tlie t l iwe Jiitlge A\clvoc:ites 
General of the  t h e e .  services niitl tlie ge i ie rd  couiirrl of tlre foiirt 11, 
and  h : t ~  these men comprise :I mili tary coiirt. 

Now, th i s  court ~ v o u l t l  lienr siic'li c:ises as any  Judge A(1vocate 
Geiieral, :iny of the  tlii-ee? or the  geIi('i'ii1 ( ~ o i i i i s t ~ l .  or t l i r  ,'wretnry of 
any of the services, or tlie I'rrsitlciit iiiight asbigii t o  it for cooidiiiated 
determiiiation as t o  common legal qiiclstioiis iiivolvt'tl. 

I Iirive one fui-tlier riigfiestion : ' l h t  if  t he  ('oiigiws clrcitle; tha t  n 
civi1i;iii coiiit of ;ippeiiIs IS iieces.~;iry ; i i l t I  t l i n  i i o t  a l ) l ) .  ovt l  t !it> sii;:- 
gestion I h a r e  just macle. t h a t  soiiio nnxiigriiiciit lw iii:itle wlicreby 
similar references may be made to the  Cii,ciiit Court o f  A1)i)e:ils of tlic 
District of Colunibin. There  caii be no qwstioii  there. 

Tlir iiiatter woiiltl tlieii be i i i  tlic jiiilicial systeiii. I I'erl t1i:it it  troultl 
be done, and if the  Congress feels so. tl icii  the  Jiitlge ,Itlvocate (;en- 
eral  of  any of the  services could 1,efei- t o  tlie c i in i i t  coiiit of :i])l)eals 
any  question iiivolving purely a legal matter.  
As to the  determination of tlie f:icts;. ant1 t l i p  tliic'i-tl'tioii:iry :inti i io i i -  

legal t1etermin:ition a s  t o  t h e  prol)i-iety of tlie fiii(1iiigs : i i i t l  stwtc~iicc. 
I feel t ha t  a review such as we now Iiave is wliolly s:itisf:ic*toiaJ'. 

I have noted a number of other i-eliitivvly i i i i i i o i ,  clcfecth. : l i l t 1  I woi i l t l  
l ike permi5qioii t o  submit a fiirtlier rvititteii st:iteniciit (if tlieiii. n i i i l  
also to  sumit amendments wliicli I rrcoiiiiiieii(1 f o i s  roiisidcixt ioii. 

ICYEH. It \~oril t l  be v e i y  helpfiil t o  the ctoiiimittee to 
have them, General Green. May 1 ask you  on^ or two  questions? 
You a re  f;imiliar wi th  the  Spiege1bei.g hiiiericiin Biir llssoci a t '  1011 
r,ecornniendn:ioii t h a t  in cases wlierc tlirre is (:vitlciiw t l i n t  t he  com- 
mantling ofliccr may be t ry ing  t o  influelice the tlecision of the  coiirt. 
t ha t  povis ioi i  be matle for niiotlier coiirt to t ry  :iii :iccusrcl-oi* rather 
f rom anotlier outfit. W h a t  do you tliiiik of t h a t  1.ecoiiiiiieiitlatioii? 
Is it worka1)le and is it justified? 

General ( i~ tem.  I (lid not quite get that.  
Senat or KEP.\UVEII. TVhrrt~ there is some evidence that  tlie com- 

mancling officer or the  comm:iiiding p i ie r i t l  is t ry ing  t o  iiiflueiice tlie 
decision of the  court, t h a t  iipon t lmt  fact  being rtcortlecl by t l i c  staff 
of t h e  jiirlpe advocate, tlieii the pei~soiiiiel of tlie court I)e seltActrd by 
some other echelon or some ot hri. comin:iiidei*, other tlinii tlie one in 
whose command the  offense occiii*retl. 

TJiitler t he  
present Elstoii bill, wiy in ipropw iiiteixfereiicte by the inilitnry com- 
maiitler is proliibitcd. It is also prohibited by tlie mniiuril wliicli \vas 
appiwred by the Presideiit. a n d  if i t  ]viis ,z seriotis iiifr:iction it is the  
du ty  then of t he  .Judge lItlvocat6 General to  see to  i t  tliat the case i s  
"biisted," as we c d l  i t ,  ant1 tha t  a new trial  is heI(1. 

A p r f r c t  rmietly as  to t h a t  h:is been provitlecl wlien you kiiow of it. 
Now since Febriiary 1, I h v e  gotten ai.oiiiit1 a pootl hit t o  the various 
commaiiders. I fer1 tha t  t he  allepntion of interference by t,lie com- 
manders  wi th  courts has alvi;iys bcen greatly rsagger:ited. The re  
may have been some of it, arid pi-ohably th r r c  were some instances of 
improper conduct, hiit i t  has bceii Iny expeyieiire t h a t  t h e  mili tary 
commantlers a r e  fully and tliorouglily cooperative and the  suggestions 

C;ener:il ( ~ I W X S .  I do not rrally believe t h a t  is oprixblr. 
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ni:ide hy my ofice hnve been fully complied with, or given full con- 
sit1er:ition a t  least. 

Yoii see, t l i r  tlifficwlty is j o u  jiist cniinot legislate good coii(liict,; and 
if ti cmimaiitler is goiiig to do something tha t  is illegal, anything t h a t  
t h e  Congress ctiii piit out in the way of liiw-it would be very difficult t o  
stop hini. 

If you proliibit the general froni t d k i n g  or infliienciiig liis suh- 
oidiii:ttes lie would not act directly but if he waiited to  do it hc \vould 
(lo it t h i w i ~ l i  his iiitle or something of the sort. B u t  1 waiit to iissiire 
yo11 t1i:it tliat is not the tlisposit ion of tlie coniiiiandei-s. 

Seii:itor I<i~:v . \cv im 1 Iiis inoi,iiiiig the suggestioii was niatle by Geii- 
c w l  Kitei. that  this was the  p11ice where we should hnve iiiii!ication, 
t1i:it JW slioiild 1~:ive oiie Judge ;\tl\-oc:ite (ieiieixl foi* till of the swvices. 

Do yuii thiiik that  ~ v o i i l d  woi,lc. ai i (1  what is youi- o ~ ) i n i o i i  of i t ?  
G~11er:iI GI:I~I,:N. Uiiqriestioii:iLly it woultl ~ 0 1 ~ 1 ~ ~  but 1 thiiik tliat is 

ii poliry m:ittrr for yoii  geiitlemeii. 
Senator K i ~ . \ v \ m .  Jf r. Ga1iish:i ? 
hli.. (i.\r,i~sit .\. KO questioiis. 
Senator I < I c I ~ ~ A ~ ~ ~ I ~ I I .  Will yo11 give iis ally further st:ttemeiit that  you 

( T l i r  followiiig iri:itei*ial was submitted for the record :) 

I ,  

11:ivv. or aiiy ameiitlrririit s thnt you propose? 

A a m x n n r w w  T O  11. €<. 40SO PmPosen DY hlAJ. GEN. TEioifas H. GREEN, 
T H E  JUICE ziDVoCATE GEKEIXAL O F  T H E  ARMY 

.irt i ( , l f x  1, Ih>tiiiitiiiiis : 
Artic.l(~ 1 (1  1 J is :iiticwle.tl to  m i t l  as follo\vs : 
“ ‘Acriiser’ sh:i I 1  I N ,  coiistrried to wfer to :I person \ rho signs :I ntl siwnrs t o  

charges, to a n y  person wlio directs that charges be sigilcd an 
and to any  otlwr p ( w o i i  nlto II : IY :in interest other than an o 
proswutiiiii of tlie ncciiscd.” 

The tlt.tinitiori of “accuwr” in H. I<. 40S0 appears to exclude from its scope the 
Iniliturg sriptbrior who ortlers :i subordinate to prefer specific chaiges. The 
M:itiii:il for (‘ciiirts R1:irtiul. l!W, provides in part, “If :I coinniaritlrr or :in officer 
pei~soii:illy oi,igiii:ilw 0 1 ’  tli,iifts c,htirgrs o r  cniises thcin to be prep:iretl uoiriiii:illy hy 
aiiotller for h i n i  with tlie piirpcise of having them brought to trial, Iir is ~iroperly 
a i 1  :ic(nwsr t w ~ r i  tliorigli I I P  xiiag occupy no liostile or adverse position tow:irtl the 
:icciis:ctl (Cat  :<2S:;:<l, 194s)’’ (np1). 1, 1). 276, hlnnnnl  for (’onrts blai,ti:il, 1%4‘3). 
Sucli n i i  “:ic~cusoia” slioultl not he prrliiitttvl to sit :is ti inernbcr of the court. 

Art iclv 1 (12)  is :i~iit~ntlril to rwtl  ns f o l l o w  : 
“ (  12) ‘Jndgc. :itlvoc:itt~’ sh:ill bc. construed to M e r  to all officers nf the 1tcynl:ir 

A i ~ i i y  :ippoiiitt>d i i i  the Jnt lw Advocntr (:encwl’s Corps, :ill noli-rogulnr offiwrs of 
:lily (viiiIioiteiit of t l t c .  Ariiiy of t l i e  1:iiittvl- Stntrs O I I  :ictivcl E’etler:il tliity :issigned 
1 ( 1  t l i t i  Jntlyf’ At1voc:itr. (:c.ntii.:il‘s Coi3ps hy c’oiiiiwteiit ordc‘rs, arid :ill officrrs oP 
t l w  Air Fcircr design:ittd by tlir Cliirf of Staff, United States Air Forcr, :is judge 
:it1 V(1t’:l t w.” 

111 v i t w  of t hc  rt’c~oiiilnriit1:itions 1 ani  m:iliing to retain the lam menibw as a 
i i i e i i i 1 ) t v  of tlit. conrt (:irt. %), I rrcoiiiiticnd tli:it the definition of “lam officer” 
Iw tlc’l(>tcvl. Inst (,:idq I r(”mnicnd tlint n detinition for “jutlge nt1voc:ite” be 
siibst itiitwi so tli:it tIic3rr III :I$  be no t l o ~ b t  :is to the status of snc-h nil offirer. 
Altltongli nsctl i n  s o ~ i ~ : i l  :irti?I?s ( e .  g.. art. G )  the term is nn\\Iicre defined. 
ISy tlt.tining it Iirrv :iwltn.:ird expl:inntory prorisions niay bc deletetl froin other 
sections (if the cotle. 

A1 tltoiigli I n n i  riot pr(>p:ir~(l to siiggcst :i clrfiriition, I recoininend that  consid- 
criilion l i t ,  giycw to tlcfiiting the teriii “offict’r i n  ch:irge” as  iised i n  artirles 15 ( e ) ,  
2s ( [ I ,  ( 7 ) ,  o r 2 4  ( 
t 11 is l t , i . i i t  tlifl‘c~lvrit ‘ I ’ l i ~  Ai’iiiy soincfiiiit’s refers to n staff officer :IS an “officer 
i n  (~li : irw” of liis Staff officers :ire not coi1iiii:indCw and should 
not 1 i : i w  miiirt-ni:irtial jiirisdiction. 

(4). It :ip1)e:[rs t h t  the Navy and the Co:ist Ganrd drfiiie 

iff  s t ~ ~ t  ion. 

Articlt: 2 : 
‘l’lir prei‘:itory statement is amended to rend as follows : 
“Tlic. following persons lire subject to these articles and shall be understood 

as inclutletl in tlir terin ‘any person subject to the code’.” 
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The  opening paragraph of article 2 (H.  It. 4080) omits the prefatory statement 
contained in artivle of war 2 : “The following persons a r e  subject to these articles 
a n d  shall be understood as included i n  the tern] ‘any person subject to  iiiilitary 
law,’ or ‘persons subject to rnilitriry lam.’ ” 

Under the  proposed code, and  under the Articles of War certain punitive article% 
such as Fraudulent  Enlistment ( A .  W. 4, ar t .  83) and Spying (A.  1%‘. 8, Iirt. 106) 
a r e  applicable to “uny pelson” riot necessarily :I person subject to military lam 
under article of war  2. The prefatory provision of article of w:ir 2 cWir1.v implies 
t ha t  article of w:ir 2 pertains only to tiiose punitive articles which :ire made 
expressly aplilicable to persons subject to milit;iry law. The oinissiou froni the  
proposed code n ~ a y  be construed as  omitting from the  scope of the art icles any 
person who does not fall within one of the categories enumerated iii art icle 2. 

Article 2 ( 3 )  is deleted. 
I recommend tha t  this section be deleted and  tha t  instead jurisdiction be con- 

ferred upon Federal courts to t ry  offenses against  the code committed by reservists 
on inactive duty training. 

Article 2 (12 j is amended to read : 
“In  time of war  or national emergency, all persons within a n  a rea  leased by 

o r  otherwise reserved or acquired for the use of the  1-nitetl States which is under 
tlre control of the Secretary of n Departnient and which is without the continental 
l imits of the  United States and tlie following terri tories:  Tha t  par t  of Alaska 
eas t  of longitude one huntlred arid seventy-two tlpgrees west, the Canal Zone, 
t he  main group of the Hawaiian IsliLn(ls, I’uerto Rico, and the  Virgin Islarids, 
except insofar :is thwe  articlrs define offenses of such n:iture tliat they can be 
committed only by military personnel.” 

‘‘Thtl progoset1 prorision of 11. R ,  4080 is presuiiiably patterned a f t e r  title 34 
United S tn t r s  Code, section 1201, which providtls in pertinent Iiart : 

“ I n  atltlition to tlit, 1wrsons I I ( I ~  sul),jec.t to tliv Artic.les for thv Government of 
t he  Xavy, all persons, other than those persons in the mi1it;iry servic-e of t he  
United States * * * within a n  a rea  leased by the  United Stales which i s  
tvithout the terri torial  jurisdirtion thereof and  which is under the control of 
t he  Secretary of the N:ivy, sh:11I, in time of w a r  or national ernergwcy, be sub- 
ject to the Artic:les for the Government of tlie Navy, except insofar as these art i-  
cles define offenses of such na ture  tha t  they can be committed only by naval 
personnel * * * ”  

I t  is  to be rioted tha t  art icle 2 (12)  is not limited to  time of war  or national 
emergency, nor does it exclude purely military offenses. I t s  effect would be  
to  make subject to military law, without limitation or qualification, any  person 
residing in or visiting a base a rea  a t  any  time. The enactment of a s t a tu t e  con- 
fe r r ing  such sweeping jurisdiction oyer foreign nationals whose only connec- 
tion with the  armed forces might be tha t  they :ire native or residents of :1n a rea  
leased to the  United States, will inevita1,ly lead to international complications. 

I t  is also to be noted tha t  title 34 United States Code, swt ion  1201, limited in 
i t s  application to  t ime of w a r  or national emergency and in its scope to non- 
military offenscs, is  mr,rcly declaratory of the law of war.  (See Ifa?)Lmond v. 
Rquier, 51 Fed. Supp. 227.) 

1, recommend tha t  article 2 (12)  he amended to include the  limitations of 
t i t le 34 United States Code, section 1201. 

Article 3 ( a  j is  amended to read as follows : 
“ ( a )  Sirbjwt to the  provisions of art icle 43, jurisdiction is hereby conferred 

upon the several district  courts of t he  United States, without regard to the place 
where the offense mas committed, to  try- 

(1) any person charged with having cominittetl an  offense against  the 
code wliile in :I s ta tus  in which h e  was  subject to the  code which s t a tus  has  
been terminated ; 

( 2 )  any 1)cmon of the  reserve component of the armed forces fo r  a n  offense 
against  this c ~ l e  cou~mitted while si1c.h persoii is 0 1 1  iii:ictivtvluty t~~airiin:: 
authorized by writ ten orders which a re  vo1urit:uil.y :iccepted 1)s such person ; 
and 

( 3 )  retired pwsonnc.1 of a regular romponent of t he  arined f n i ~ w  who 
a r e  vIi:ii~g~d with Iiavin:: comrriittetl an  olfc~nse :ix:iiiist t h r  v o t k  i l l i d  ~ v l i o  
a r e  crititletl to r ewi re  pay. 

The reasons for  tlir? proposed amendment a r e  contained in r n y  prepared state- 

Article If, (1) is amcntled to rc:itl as follows: 
“ ( 1 )  General courts-martial shall consist of any nuinlwr of nienil)crs not lrss 

nierit. 
’ 

t han  five.” 
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The  proposed amendment is  consistent with my proposal to amend article 26 
tc retain the  law member as a member of the court. 

Article 20 is amended to  read us follows : 
“Subject to  art icle 17, summary courts-martial shall  have jurisdiction t o  t ry  

persons subject t o  this code except officers, war ran t  officers, cadets, aviation 
cadets, and  midshipmen for  any  noncapitai offense made  punishable by th i s  
code, bu t  the  Secretary of a Departnient, may by regulation prescribe that any  
person o r  class of persons who objects thereto shall not be brought to tr ial  before 
a summary court-martial. Where such objection is made by the  accused, t r ia l  
shall be ordered by special or general court-martial, a s  may be appropriate. 
Summiiry courts-martial may, under such limitations as the President may 
prescribe, adjudge any  punishment not forbidden by this code except death,  
dismissal, dishonorable or bud-conduct discharge, confinement in excess ob 
one month,  hart1 luhor without confinement in excess of forty-five days, restric- 
tion to certain specified limits in excess of two months, or forfeiture of pay in 
eycess of two-thirds of oiie month’s pay.” 

I do not beiieve it \viae to give every accused the absolute right to demand 
trial  by ti higher court than a summury court martial .  The punitive powers 
of such higher courts a r e  greuter nnd i t  is frequently to  the advantage of a11 
accused to s tand  trial  before a summury court mar t ia l  ra ther  thun before a 
general o r  special court  martiill. The right to tleiiiand t r ia l  by a higher court 
should be reserved to rionconiiiiissioned officers, but less well informed soldiers 
should be protected aguiiist their  own folly. On the  other hand, I believe tha t  
the right to tleniand trini by sonie court martial  in lieu of nonjudicial punishment 
by comiiiuntling officers ( u t .  13) should be preserved to  give u soldier who 
considers himself iiinocent :ill opportunity to iwike a defense. Since the  right 
to demand trial  in lieu of disciplinary punishment is left to  departmental  regu- 
lntion by article 13, I am iiot proposing niiy tiiiieiidment thereto. I a m  confident 
the Ariiiy wi l l  preserve thiit right. I underattlnd tha t  t he  Nary’s problem is 
diiferent. Accordingly, I recommend tha t  the right to cleinantl triul by a higher 
court, like t h a t  to deniund trial  in lieu of nonjudicial puiiishment, should be left  
to departmenttil regulation. 

Article 28 is amended to read a s  follows : 
“ART. 26. Law member of a general court-martial. 

“The authority convening a general court-martial  shall appoint as a member 
thereof a law iiiember who shall be a judge udvocate or a law specialist or a n  
offlcer who is a meiiiber of the bar  of a Federal  court 01’ of the  highest court of 
n Sta t e  of the  United States ani1 who is certified to  be quulified fo r  such duty 
by The  Judge Advocate Geiieral of the urmed force of which he  is  u member, 
No person shall  be eligible to ac t  us a law iiiember in a case in which he is an 
accuser o r  a witness f o r  the  prosecution o r  hiis ncted as investigating officer or 
as counsel in the  sume case.” 

The  proposed uniendmerit is calculated to  preserre the  effwtireness of the  law 
members. The  retisons therefor a r e  stnted in my prepared statement,  

Article 27 ( b )  is nniended to rend as follows : 
I ’  ( b )  Any peson who is appointed as  t r ia l  counsel o r  defense counsel of a general 

court-martial shull, if nvuilable, be a judge advocate o r  u law specialist or a n  
officer who is ti niember of the  bar of u Federal court  o r  of the highest court  of 
a Stute  of t he  United States.” 

Article 27 ( c )  is m e n d e d  to read as  follows : 
“In  any  cuse referred for tr ial  before a general or special court-martial  in 

which t h e  officer who is appointed us wiul counsel shull be a judge advocate o r  a 
luw specialifit or nn offlcer who is a member of the  bnr of a Federul court  or of the 
highest court of a Stnte of the  United States,  t he  defense counsel nppointed 
by the convening uuthority shall be one of the  foregoing.” 

Article 27 is uniended by adding thereto the  following : 
‘ ‘ ( ( I )  I n  nny ciise referred for tr ial  before a general or special court-martial  

in which the conduct of t he  prosecution devolves upon an flssistiint tr ial  counsel 
who is 81 judge udvocute o r  n luw speciulist or k i n  offlcer who is a meiiiber of the  
bar of a Federnl court or of the highest court  of n Sta te  of t he  United Stntes, and  
neither t he  defense counsel nois nny of his nssistants 01’ individual counsel present 
1s one of the foregoing, the  proceedings will be udjourned pending procui’ement 
for  the  conduct of the defense of fi defense counqel who is one of t he  foregoing, 
unless t h e  acciised expressly consents to proceeding with the  triaL in the absence 
of such legally qualified defense counsel.” 
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liniitations which stops running a f t e r  the  indictment is found or the information 
is institiitcld ( 18 1’. S. C. :Y982), 

I t  1i:ts iwcn coiitcnded in favor of art icle 43 ( b )  t h a t  stopping the  running of 
s ta tu te  of liiiiitations a t  arraignment might prevent the  hringing of a fugitive 
to  triiil. I Iwlirve tha t  article 43 ((1) provides ample safeguards for  the con- 
tingency. Fiii,theriiiore, there i s  no reason why a case cannot be referred for  
tritil eveii thnugli the itccusetl is  a fugitive. It cannot he tr ied until  he  is found, 
i t  i s  true,  but i t  is better to keep it in suspension af te r  a n  investigation than  
beforr. 

Article 4 3  ( c )  is :imended as follows : 
“ ( c )  Ewel’t  a s  otherwise provided in th i s  article, a person shall  not be liable 

to be trim1 by cnurt-martial for a n  offense committed more than  two years before 
the t3hirrges therefor a r e  referred for tr ial ,  nor may  he  be punished under art icle 
15 for  an  offense coinniitted more than  two years before the  imposition of such 
pun ishm en t . ” 

The pi’oi’osetl aiiic~ndnient is  recommended fo r  the  same reasons as those 
adriinc*ed for article 43 ( h ) .  

Artic-le 4.7 ((1) is  ainendptl as follows: 
“ ( (1 )  Periods in wliic31i the accnsrt l  was nlisent from tei,ritoiy in which the  

Yriitrtl S tn tw  lins the  niitliority to :ippreIiend him. or in the custody of civil 
authorities other thaii F e ( l ~ i ~ 1 1  ciyil :iiithorities, or in the  1i:irids of the enemy, 
rh:ill be excluded in ccmipntiiig the  pei’iotl of 1iniit:ition prrscrihed i n  this article.” 

Articlr 43 ( (1)  of H. R. 4080 iittempts to define “ni:inifest iinpedinient” to  
nmt>ii;ihilit~ to militnry juristlirtioii pi’orided in article of war 39. I t  would 
inclntle periods (luring whieli tlre iiccnsed is in the custody of l~edt’ral authorities. 
I heliere this is unjust  sinre he ivorild hr amenable to military procrss if the  
United St:ites desires to  ninke liini so :iiiieii:tble. Accoi~lingly, I recommeiid 
tha t  periods during which a n  accnsed is in Federal  custody is not excluded 
from the  running of tlie s ta tu te  of limitations. 

Article 51 ( b )  is amended as follows: 
“(1)) The Iiiw meinher of a general court-martial  and  the president of a 

special court-miirtiiil shall  rule upon interlociitory questions, other than  chal- 
lenge, arising during tlie proceedings. All rulings shall be mntle in open court 
and recorded. A n y  such ruling made by the  law member of n general court- 
mar t ia l  upon any iiiterlocutory question other than  a motion fo r  a finding of 
lint guilty, o r  the qiiestion of acciised’s sanity,  shall  be final and shall  constitute 
the  ruling of the court j hii4 the  law member may in any case consnlt with the  
court, in closet1 session, before niiilring a ruling, and  may change nny such ruling 
a t  any time during the  trial. Tnless such ruling be finill, if any menihw ob.jec:ts 
thereto. the court shall iie cleaiwl iind closed nntl the  question decitletl by a vote 
as provided i n  article 52, v iva  voce, beginning with the junior in rank.” 

The  proposed nmendment is consistent with the  proposed ameniiment to 
ar t i r le  26 retaining the  liiw niemher a s  a inemljer of the  court. Tlie require- 
ment r l i i i t  all i~nliiigs shall he mctde in open court  and  shall  be made a iiiatter 
of record meets any possihle sugg(1stion tha t  t he  law member may make rulings 
wliicli (lo not appear on tlie record. 

Article 51 ( c )  is amended as follows : 
“ ( c )  Before a vote is taken on tlie findings, t he  law member of a general 

court-martial and  the  president of a special court-martial  shall, i n  the presence 
of the accused and counsel, instruct the  court as to  the elements of the offense 
and  charge t h e  court- 

“(1) t h a t  the  accused must he presumed to  he innocent unti l  his guilt 
is ‘wt:iblished hy  legal aria competent evidence beyond rensonnble doubt ; 

“ ( 2 )  t ha t  in the  case heing considered, if there  is  a reasonable doubt as 
to  the guilt of tlie accused, tlie doubt shall  be resolved in favor of the accused 
and he shiill be acqnitted : 

“ ( 3 )  t ha t  if there is  reasonable doubt as to  the  degree of guilt,  the  finding 
must be i n  a lower degree as  to  which there is no such doubt ; and 

“ ( 4 )  t ha t  the hurden of proof to establish the  guilt of the accused beyond 
reasonable douht is  upon the  Government.” 

The proposed amendment is  consistent with the  proposed amendment to 
article 26 retaining the  law inember :is a member of the  court. 

Article 54 ((1) is nrnended as follows: 
“ ( d )  Each general court-martial shall keep a separate record of i t s  pro- 

ceetlings i n  t h r  tr ial  of e:ich (‘iise brought before it, nnd s1ic.h recwrd shall  he 
authenticated by the  signature of the  president and  the  tr ial  counsel;  in case 
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t h e  record cannot be authenticated by the president and  trial  counsel, by reason 
of the  death, disability, or absence of either or both of them, i t  shall he signed 
by a member in lieu of t he  president and  by a n  assistant t r ia l  counsel if there 
be one, In lieu of the t r ia l  counsel, otherwise by another member of the court.” 

Article 54 ( d )  and H. R. 4080 provides tha t  the president and law officer shall 
authenticate records of trial. Since, under article 38, t he  tr ial  counsel prepares 
the  record, I believe tha t  he  should participate in the  authentication. He should 
have a more detailed knowledge of the accuracy of t he  record than  any member 
of the court. 

Article 57 ( b )  is amended as  follows : 
“ ( b )  Any period of conflnement included in a sentence of a court-martial 

shall  begin to run f rom the  da te  the  sentence is adjudged by the  court-martial, 
but periods during which the sentence to conflnernent is suspended shall  be 
excluded in computing the service of the  term of conflnement.” 

Article 57 ( b )  of H. R. 4080 provides that a sentence to conflnement shall begin 
to run on the  da te  adjudged except where the sentence to  conflnement is sus- 
pended. Under present administrative procedure in the Army all sentences 
to conflnemeut begin to run  on the  date adjudged. A subsequent suspension 
Interrupts the running of the period of conflnement. I believe the present Army 
procedure is preferable and  is probably what  the draftsmen Intended to accom- 
plish. However, under the proposed article a n  accused would receive no credit  
for  conflnement served while awaiting the  action of t he  reviewing authority if 
the latter suspends the  conflnernent. If the suspension were later vacated In 
such a case the  entire sentence would begin to  run. This might result in a n  
accused actually serving a sentence almost twice as long as tha t  adjudged. I 
believe my proposed amendment clarifes t he  intent of t he  draftsmen. 

Article 62 ( b )  Is amended a s  follows : 
“ ( b )  Where there is an  apparent e r ror  or omission in the record o r  where 

the record shows improper action by a court-iiiartiul with respectt to a flnding or 
a sentence, which can be rectiflcd without prejudice to the  substantial rights of 
the accused, the  convening authority may, before appellate action on the  record 
is completed, return the record to the court for appropriate action. I n  no case, 
however, maysthe record be returned- 

“(1) for  reconsideration of a flnding of not guilty of any  specI5cation o r  
a ruling which amounts to  a flnding of not guilty ; or  

“ ( 2 )  for reconsideration of a flnding of not guilty of any charge, unless 
t h e  record shows a flndlng of guilty under a speciflcation laid under t h a t  
chffrge, which suWcIently alleges a violation of some article of w a r ;  or 

( 3 )  for  Increasing the severity of the sentence unless the sentence pre- 
scribed for the offense is mandatory.” 

Article 62 ( b )  of H. R. 4080 is based on the  second subparagraph of A. W. 40 and  
forbids reconsideratlon of a flnding of not guilty or of a sentence with the  view 
of increasing the  severity thereof unless the court fails  to  adjudge a manda- 
tory sentence. I t  fails, however, to  reenact the provisions of article of w a r  
40 ( c )  whlch authorizes revision of a flnding of not gullty of a charge where 
the  record shows a flnding of guilty of a speciflcation laid under thRt charge. 
The  omission may require disapproval of records on the most technical grounds. 
The  commentary to  the proposed uniform code states t ha t  such reconslderation 
may be had under article 02 ( b )  bu t  it is apparent t ha t  through Inadvertence 
such power is  not vested in anyone. 

The proposed amendment cure8 the  apparently inadvertent defect consistent 
with the  commentary. I t  would also preclude any  revision proceedings a f te r  
completion of appellate action. ThIs is Intended to  clarify the  rule now In effect 
in the Army and  Air Force. 

ArtIcle 63 ( a )  is amended to read as follows: 
“ ( a )  If the convening authority o r  conflrmlng authority dlsapproves a sen. 

tence o r  when any sentence is vacated by actlon of the board of review o r  Judicial 
Council and the  Judge Advocate General, or hy the Military Court  of Appeals, 
the disapproving or vacating mthor i ty  may, except where there is lack of sum- 
cient evidence in the  record to support the  flndings, order or authorlze a re- 
hearfng, in which case such authorlty shall state the reasons for  dlsnpproval or 
vacation." 

R?commended amendments a r e  made to  be consistent with proposed amend- 
ments to articles 66, 68, and  70. 

Article 66 i 6  amended as follows : 
“ART. 66. Appellate review in the  OWce of The  Judge Advocate General. 

i 

1 
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“ ( a )  Board of review ; Judicial Council : The Judge Advocate General shall 

.constitute, in  his office, a board of yeview composed-& not less than three judge 
advocates or law specialists. He shall alfo constitute, in his oBce, a JudiciR1 
Council composed of three general or flag ofBcera who are  judge advocates or law 
specialists : Provided, That The Judge Advocate General may, under exigent 
circumstances, detail as  members of the Judicial Council, for periods not in 
excess of sixty days, judge advocates or law specialists 01’ grades below that  of 
general or flag omcers. 

‘‘ ( b )  Additional boards of review and judicial councils : Whenever necessary, 
The Judge Advocate General may constitute two or more boards of review and 
judicial councils in his omce, with equal powers and duties, composed as  pro- 
vided in the flrst paragraph of this article. 

“ ( c )  Action by board of review when approval by President or conflrming 
action is required : Before any record of trial in which there has  been adjudged 
a sentence requiring approval or confirmation by the President or confirmation 
by any other conflrming authority is submitted to the President or such other 
confirming authority, a s  the case may be, it shall be examined by the board 
.of review which shall take action as  follows : 

“(1) In any case requiring action by the President, the board of review 
shall submit its opinion in writing, through the Judicial Council which shall 
also submit its opinion in writing, to The Judge Advocate General, who 
shall, except a s  herein otherwise provided, transmit the record and the 
board‘s and Council’s opinions, with his recommendations, directly to the 
Secretary of the department for the action of the President : Provided, That 
the Judicial Council, with the concurrence of The Judge Adrocate General, 
shall have powers In respect to holdings of legal insufficiency equal to the 
powers vested in the board of review by subparagraph ( 3 )  of this para- 
graph. 

“ ( 2 )  In any case requiring conflrming action by the Judicial Council with 
or without the concurrence of The Judge Advocate General, when the 
board of review is of the opinion that the record of trial is legally sumcient 
to support the sentence it shall submit its opinion in writing to the Judicial 
Council for appropriate action. 

“ ( 3 )  When the board of review is of the opinion that the record of trial 
in any case requiring conflrrning action by the President or conflrming action 
by the Judicial Council is legally insufficient to support the flndings of guilty 
and sentence, o r  the sentence, or that errors of law have been committed 
injuriously aflecting the substantial rights of the accused, it shall submit 
its holdings to The Judge Advocate General find when The Judge Advocate 
General concurs in such holding, such flndings and sentence shall thereby 
be vacated in nccord with such holding and record shall be transmitted 
by The Judge Advocate General to the appropriate convening authority for 
a rehearing or such other action as  may be proper. 

“ ( 4 )  In any case requiring conflrming action by the President or con- 
flraing action by the Judicfal Council in which the board of review holds the 
record of trial legally insufficient to support the flndings of guilty and 
sentence, or the sentence, and The Judge Advocate General shall not concur 
In the holding of the board of review, the holding and the record of trial 
shall be transmitted to the Judicial Council for conflrrning action or for 
other appropriate action in a case in which conflrmation of the sentence 
by the President is required under article 70. 

“ ( d )  Action by board of review in cases involving dishonorable or bad-conduct 
discharges or conflnement for one year or more: No authority shall order the 
execution of any sentence of a court-martial involving dishonorable discharge 
not suspended, bad-conduct discharge not suspended, or conflnement for one year 
or more unless and until the  appellate review required by this article shall have 
been completed and unless and until any conflrrning action required shall have 
been completed. Every record of trial by general or special court-martial in- 
volving a sentence to dishonorable discharge or bad-conduct discharge, whether 
such discharges be suspended or not suspended, and every record of trial by 
general court-martial involving a sentence to conflnement for one year or more, 
other than records of trial examination of which is required by paragraph ( d )  
of this article, shall be examined by the board of review which shall take action 
as  fo1l:ws: 

(1) In any case in which the board of review holds the record of trial 
legally sufacient to support the flndings of guilty and Rentence, and conflrming 
action is not by The Judge Advocate Ueneral or the board of review deemed 
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“‘(e) When the Military C n u r ~  of -4ppe:lk is nf the opinion tliat a 1-word of 
t r ia l  i s  legiilly suttivirirt to snppui’t t l i r s  tintlings of guilty in whole or in pa r t ,  it 
shall traiis~ii i t  i ts  oliiriion in \vriting r n  the :iiitliority who hiis certitietl the rrvord 
to i t  for conililetion of action 1)ursnaiit t o  articalt. 66 or art icle 70. 

‘ , ( f )  When the  Military Court  of Apyrala is  of the opinion thn t  a rc’cord of 
tr ial  is legally insntticient to sulqjort the finrliiigs of guilty :ind the seiitence 
in \vhole or in par t ,  such findings of guilty and  such sentrnce or siicli p:irt of :L 
sentence shall therehy be vacated. If tlie JIi l i tary Court  of ApIiciils sets aside 
tlie entire sentencr. it may. except where tlic setting aside is  based 011 lack of 
sufficient evidence in the  record t o  support tlie findiugs of guilty, authorize il re- 
hearing. i f  the court 
has siutliorized :I rehearing. but the  convtsniiig authority finds a rehearing im. 
practical, he may dismiss the  charges.” 

JIy objections to ; i i , t i c h  (io: and ti7 (€1. 11. 4OSO) are stated in my prepared 
st:iteineiit. The aiiiwdnient 1 have proposed would iireserve to  etich service an  
nppelliire s.vst(’i,i siniiliir to thnt I I ( JV’  in eRcct i n  the  Army and  the  A i r  Force. In  
the interest  of uniformity i i  AIilitary Cotirt of Appeals consisting of t he  Judge  
Advocate Generals is  created. The  President. the  Secretary of a Department,  or 
the J~ idge  Advociite General tire aiitliorizeil to crrtif!. :my case referred t o  them 
for confirruing or appellate :ictioii to  thy Military Coiirt of Appeals if a problem 
of uniformity of interpretation shall arise. It is contemplated t h a t  each service 
will supply tlie others with inforiiiiition copies of i t s  holdings and  opinions. The  
court will have jnrisdiction to  consider niatters of law only. I t  mill have final 
authority to  disapprove finiliiigs n r  st>nteiices or any pa r t  thereof. If i t  holds 
any finding or sentence legally sufiicieiit it  slinll returii the record to  the  authority 
certifying the ctise to  i t  for  completion of confirming or appellate action. 

I t  is  to  be noted tha t  one of tlie members of the  court, the  general counsel of the  
Treasury,  will be  a civilian. 

Article 69 is :iiiiended to read as follows : 
“ART. GO. hdvisory Council on Military Justice. 

”There is  hereby established in the  National Irfilitm-y Establishment an Advi- 
sory Council on Military Jnstice which shall consist of not more than  five members 
\vho shall  be appointetl from eiviliiin life by the  Secretiiry of Defense. No person 
shall be eligible for  appointment to  the Advisory Comic4 on Nili tary Justice mho 
is not a ineniber of t he  bar of a E’ederal court or of the highest court  of a State.  
“he Council and The  Judge Advociites General of the armed forces shall meet at  
least twice :~nnnally t o  iiialte a coinpreliensive survey of the operation of the  code 
and  to report  to the  Coiiirnittees 011 Ariiied Services of tlie Senate and  of the  House 
of Representatives and  to  the  Srcretru’y of Defense arid .the Secretaries of the  
departments the  nuinher and st:itas of‘ 1)ending citses and  any recommendations 
relating to  uniformity of sentence policies. aiuentlments to  this code, and  any other 
niatters tleenied appropriate.” 

Tlie abore-lwq)osed aiueiirlnieiit will provide for :i continuing study on the 
administr:itioii of iiiilitary justice by a body of e d n e n t  jurists’in conjunction with 
the  Judge Advocates General. 

Article $0 is niiiendetl to read as follons : 
“ART. 70. Conflrmation. 

“In addition to  the  approval required by article 64 and subject to the  prorisions 
of art icle (is. confirni:ition is required as follows before the  sentence of a court- 
martial  may be carried into execution, nninelg : 

‘‘ ( a )  By the Presitlent with respect to  any sentence- 

Otlierjvise i t  s1i:ill order t ha t  thc charges be dispissed. 

“(1) of dea th :  or 
“ ( 2 )  involvinp a general or flag officer : Provided. T h a t  when the  President 

has  alrciitly ncttld as approving authority,  no additional confirmation by him 
is necessary ; 

“ ( b )  By the Secretary of a departruent with respect to any sentence not requir- 
ing approval nr conlirniation by the  President. when The  Judge  Adrocate General 
does not concur in tlie action of the  Judicial  Council ; 

I‘ ( c )  By the Judicial Council. with the  concurrence of Tlie Judge  Advocate 
General, with respect to  any sentence- 

“(1) when the confirniing action of the Judicial Council is not unanimous, 
or when by direction of t he  .Tiirlge Advocate General h i s  participation in the  
confirming action is required : or 

“ ( 2 )  involving imprisonment fo r  l ife;  or 
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“ ( 3 )  involving the  dismissal of a n  officer other than  a general o r  flag 
officer; or 

“ ( 4 )  involving the  dismissal or suspension of a cade t ;  
“ ( d )  By the  Judicial Council with respect to  any sentence in a case trans- 

mitted,!o the Judicial  Council under the  provisions of art icle 66 for  confirming 
action. 

The  proposed amendments to articles 70 and 71 a re  reenactments of art icles of 
w a r  45 and 49 subject t o  the powers of t he  Military Court  of Appeals. 

Article 71 is amended to read as follows : 
“ART. 71. Powers incident to power to cnnflrm. 

“The  power to confirm the sentence of a court-martial shall be held to include : 
“ ( a )  The  power to  approve, confirm, or disapprove a flnding of guilty, and  t o  

approve or confirm so rnuch onl) of n finding of guilty of a particular offense a s  
involves a flndirig of guilty of a lesser incsludetl ofiense. 

“ ( b )  The  power t o  confirm, disapprove, vacate, commute, or reduce to  legal 
l imits the whole or a n y  par t  of the sentence. 

“ ( c )  The power to i w t o r e  a l l  rights, privileges, and  property affected by any  
flnding or sentence disiipprovcd or vacated. 

“ ( d )  The power to  order the  seiitence to be carried into execution. 
“ ( e )  The  power to remand the case for  a rehearing under the  yrcvisions of 

art icle 64.” 
Article 73 i s  amended to read a s  follows : 

“ART. 73. Petition for  a new trial. 
“At any t ime within one year a f t e r  npproval by the  convening authority of a 

court-martial sentence which extends to  death,  dismissal, dishonorable or bad- 
conduct discharge, or confinenient for one year o r  more, the  accused inny petition 
The  Judge Advocate General for 21 new trial  on grounds of newly discovered 
evidence or f raud  on the  court. If the ncwihed’s ( m e  ic pending before the  board 
of revizw, the  Judlcial Council or before the  Military Court of Appeals, The  
Judge  Advocate General shall refer the  petition to the board, council, or court ,  
respectively, for action. Otherwise The  Judge Advocate General shall ac t  
upon the petition.” 

“Proposed amendments nre recommended for consistency with proposed amend- 
ments to articles 66 and  68. 

T h e  introductory clause of article 91 is amended to read ns follows : 
“Any warran t  officer or enlisted person who. being inferior In grride, * * * 
T h e  addition of the  words “being inferior in grade” is inteiided to maRe the 

article consistent wi tli i ts  title, “IIisubordinate conduct towtird noncommissioned 
oflicer.” 

Without the  proposed amendment it would he poc;sit)le to construe t h e  art icle 
as follows : 

“Any war ran t  omcer * * * who * * * willfully tlisobrjs the lawful 
order of a * * noncommissioned omcer * * * :  or t rea ts  with con- 
tempt or is  disrespectful in language or department towards * * * non- 
commissioned offlcer * * * while such omcer is in the  execution of his 
omce shall be punished as a court-martial  rnny direct.” 

It is not believed t h a t  the  committee intended to punish under th i s  art icle a 
war ran t  ofacer for dtsrespect to  a corpornl. 

Article 97 is amended to read as follows : 
“ART. 07. Unlawful detention of another. 

“Any person subject to  this code who, willfully and  without authority of law, 
apprehends, arrests,  o r  conflnes any person shall be punished a s  a court-martial 
may direct.” 

The  proposed amendment inserts the word “willfully” a s  describing t h e  offense 
denounced, It is belleved that the amendment will prevent prosecution for  
merely technical violations of the  code pertaining to apprehension, a r res t ,  or 
conflnement. It will require tha t  the ac t  be done wi th  unlawful intent. 

Article 98 is amended to i’ead as follows : 
“Any person subject to the code who knowingly and  intentionaIly fa i l s  to enforce 

or comply with any of t he  provisions of articles 30 through 34 and  article 37 aha11 
be punlshed as a court-martial may dlrect.” 

The amendment is calculated to put  teeth into the requirement of t h e  code 
for prompt and  proper disposition of cases and f o r  the  provision forbidding t h e  
unlawful Influence of courts without destroying the  freedom of exercihle of t he i r  ! 
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jiidicial functions of the courts, counsel, and reviewing authorities. I a m  afraid 
that ,  as written, article $8 would make it possible to punish any member of a 
c c w t  or counsel for the slightest procedural error.  I t  niight authorize com- 
ni:inders who arc  forbidden to censure, relrilriand, or admonish courts t o  prefer 
charges against its nieniliers of personnel for such errors as the improper admis- 
sioil or esclusion of evidence, improved action oii a challenge, or for finding a n  
accmed guilty of an offense not necessarily included in that  charged. 

“ART. 99. Misbehavior before the enemy. 
Article 99 is amended to read as follows : 

“Sny member of the armed forces who before or  in the  presence of the enemy- 
“ (1) misbehaves himself ; or 
“ ( 2 )  runs away ; or 

( 3 )  sliaiiiefiilly abandons, surrenders, or delivers up any command, unit, 

‘‘ (4) through disobedience, neglect, or intentional misconduct endangers the  

” ( 5 )  casts aw:iy his arms or ammunition; or 
“ ( 6 )  is guilty of co\vardly contluct; or 
“ ( 7 )  quits his place of duty to plunder or pillage ; or 
“ ( 8 )  causes false alarms in any command, unit, or place under control of t he  

armed forces : or 
“ ( 9 )  willfiilly fails to do  his utmost to encounter, engage, capture, or  destroy 

ar.y eneniy troops, combatants, vessels, aircraft ,  or any  other thing, which i t  is 
his duty so to encounter, engage, capture. or destroy : or  

“(10)  does not afford all practicable relief and assistance, consistent with his 
duty and mission, to any troops, combatants, vessels, or aircraft  of the armed 
forces belonging to the United States or their allies when engaged in battle ; 
shall  be punished by death or such other punishment as a court-martial may 
direct.” 

The foregoing amendment adds the general provision contained in art icle of 
w a r  i s ,  “\vlio * * * niisl)ehaves himself” (1). This term has long been 
conntrnetl a s  making culpiihle under the article any conduct by an  officer or a 
soltlier not confornialilc~ to the s tandard of behaviors before the enemy set  by the 
custoin of our :II’IIIF. It has been used to punish flagrant misconduct before the 
enemy not  sprvific.ally denounced elscivhere i n  the same article. In  view of its 
long-est:iblishrd ~ o ~ i s t r ~ c t i o n  I rec.onimend i ts  retention in the code. 

Sevtion (10) has been amended to make it clear t h a t  it is not intended to 
compel :1 soltliei’ or coninianiier to abandon a mission of paraniount importance 
in  order to render relief to troops, etc., who may be in  distress. For example, 
i t  is staiidard instruction to infantrymen tha t  they must continue to advance 
during :i i i  att:iclr without stopping to render a id  to the wounded. Such functions 
a r e  left to medical-aid men. 

Article 115. BIurder : 
“Any person subject to this code who unlawfully kills a human being with 

malice aforethought is guilty of murder and shall suffer such punishment as a 
court-niurtial niay direct, except that  if found guilty of premeditated murder 
he shnll suffer death or imprisonment for life as a court-martial may direct.” 

An attempt was apparently made in article 115 as d rawn  by the Morgan Com- 
mittee to define and particularize “malice aforethought.” It is believed that  the 
attempted definition is too restrictive and does not cover all the circumstances 
which niight give rise to nialice aforethought ; for example, homicide committed 
in the perpetration of a burglary is said to be murder while no mention is made 
of murder committed in thr  perpetration of a housebreaking. This distinction 
is somewhat difficult to understand. The proposed amendment is taken from 
ti t le 28 United Stats  Code, section 1111. 

Article 119. Manslaughter : 
“ ( a )  Any person subject to this code who unlawfully kills a human being in 

the coniniission of an  intentional act  inherently dangerous to life, done in the 
hea t  of sudden passion brought ahout by  adequate ‘provocation, is guilty of 
voluntary m:inslanghter and shall be punished as a court-martial may direct. 

“ ( b )  Any person subject to this code who unintentionally kills a human being 
in the commission of a culpably negligent act  or in the commission of a n  act 
wrongful in itself hiit not inherently dangerous to life is  guilty of involuntary 
~iinnslriughter and shall be punished as a court-martial mag direct.” 

A s  to voluntary nianslxughter, the proposed amendment to article 119 does 
away with the iiecessity for definition of the phrases “intent to kill” appearing 
in  the article :is presently drawn. It will be noticed t h a t  the proposed definition 

glace, or military property which it is his duty to defend : or 

safety of any such command, unit, place, or military property ; or 
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iiijiiry to t I i c  vict iiii's iiriqerty or t1i;it ( i t '  :I " i d : i t i w "  01' iticbiiibijr of  liis f:iinily 
is  iif siifticicxitt gi,:ivity to wnrr:iiit giriiig iip thci I)l'iilic'r?y (leiti:iii(l(,tl by Ihc  assi i i l -  
:ilit, It is ( ~ ( ~ i ~ t : i i n l y  )lot ti'iic i t i  wei 'y ( x s t a  ( s m l  Wils.;t~ll, L:IW of ( ' i , i i i i ( ~ ,  st~\.c~lith 
c s i l i t  ioii, 1). I U S )  : i i i ( I .  iit :iiiy rivcsiit, iii:itt<it' siicli :is tliis is mow iiro1wi.Iy i:ort~t'ecl in 
exliliiiiiitioiis of t l i ~  cJIwi(,iit of' :ip1ii,clieiision iti Ihr. niii1iu:Il. l'lie Ill'oposed 
aiiiviiilititliit o i i i i t s  the iiiiiit5rtw:iry. a i i t l  pe1~11:ilis tl:iitgeiwus, 1i:irt of the defitiiLion 
of' r(1I)l)ery. 

a\rt iclr  12.3. Forgery : 
" A I I ~  1itJi'siiIi Aiilijwt to this cotlr who, witli intciit to clt~fr:intl or in,iur.c. niiotlier- 

" (1  f: i lscly 1ii;ilics (11% ;iltr.r* niiy writ ing of :i piiblic or  private x i lure ,  

" ( 2 )  pisst's. i i t t tw, ciffors, issiitw, or tr:itisl'iirs siicli a mritiiig ns true and  

i s  gii i l ly (if forgc'ry : i t i t 1  sliii11 bt. piiiiisl!e(l :is :i uiiivt-iiiiirti:il niiiy tiiiwt." 
' l ' l i * s  (loliiiitioii of t l i i s  (ariniti :is 1irtwwtIy sc't foibtli i i i  :irtic*lti 1%; is ninch too 

II;!I ' IY~IY iiisofiir ; IS i t  st,itt\s t1i;it tlicb ins:i*iiiii(,iit ' ~ w ~ i ~ i l i l ,  if geiiniiie, :i~ili:irentIy 
iitiposth ;I ltlgiil liiihility on :iiiot!i~r or cliiiiigt, liis I ( y i i 1  riglit o r  I i i ihi l i ty to h i s  
iii~t~,jiiili(x~." '1 ltortl i,. i in w:~si)ti for i,cqiiiriiig tluit tlits iiisttwneiit 1:iipiit oI)tbr:ittx 
t o  t l i t :  log:iI, :is tlistitigiiislicd fnim iitlier. ~ i re , i i i~ l i (~ t~  of :iiiotlie~r. F; i Isv  in.1 riinieiits 
which teiitl to iiiipiiir or inilirtlr :I govt~riinicrit:iI I'iinctioii li:i\e b r ~ n  l i ~ l t l  to be 

Tilt. prol,o*c'd dciliii- 

w1iic.h iiiiglit oIit~i';tt(~ to  tlie iii'rjutlict. (if : i i i i i ~  licir ; 01' 

x(nitiiiiii>, litiiiwiiig it t o  btb s o  ni;i~lr or :ilIc~i.c~tl. 

( Ilc3frt l  V. l f f o / f ( ' ? * .  141. F. 2 1  4-1!1. 451). 
w * t i o n  22-1-101 of the Coclt~ of tlie District of C~i1uinbi:I. 

-irtivl(~ 12.i. .\ss:iult : 
" ( : I )  .\iiy ~ ) t w i i i i  s i i b j ( ~ t  to this coi!c mho. with uiil:i\yfiil force 01' Tiolenee, 

ntttxiiiiits to  tlo britlily 1i:irni to  :iiint!irr or 1)uts :iiiotlier in i-twwiitible ftJ:ir of 
iiinnrcli:itc> botlily 1 i ; i i m i  is giiilty of :iss:iult :iiitl sll:ili be piiiiislietl as  a court- 
ni i i  rti:il iiiiiy tlii,tnct. 

" l b )  Aity lit'rson siib.iwt to this cnde wbo coiinnits i i n  n$s:iult with :I dangerous 
iiistriinient or force likely to protlnce giwit bodily h:irin, or 

i i l t  with sprcific intent t o  (lo great bodily hnrni. is giiilty of 
It : i i i t l  r1i:ill br punislit,d :is :I c~ciiirt-m:irti:il may clirwt. 
I I I  siibjcact to this coi l r  0 coinniits : i n  :iss:iult with intent to 

coniriiit :itiy foloiiy i s  guilty of frloiiious i lull- and  shall  bi~'punisIiet1 :is n court- 
niiirti:il m:iy t1ircc.t." 

T l i ~  pi*opost~t l  dr.tinition of assnult is taken from paragraph 180 ( k ) ,  Manual 
f o r  Coiirts lInrti:il ,  19-19. 

'irticlt. 123 ( b )  of the prestmt t lraft  restricts assault  with Intent to  do bodily 
hn im (no t  with a tlangerous weapon) to c:ises where bodily harm is :ictually 
coniinit ttyl. There set'rns to be no w:irr:int for  this restriction and  tlie proposed 
aiiitwlnieiit follows title 18, United S ta tes  C!otle, section 113 ( e ) .  

The propoaccl :imrniiment :id& felonious ass:iults (assaults with intent to 
commit any  felony).  Such :issnnlts are denouncrd in title lS, United States 
Cade, section 113 ( a )  niid ( b ) .  The  Blorgnn report states t h a t  such assaults 
were  intriitiori;illy omitted from the  code bec:iuse they were nctIIillly attempts. 
This is tlionglit not to be t h e  law, fo r  n person cnn assault  another (for example, 
a watc11m:irt) with intent to commit a feloiiy ( for  example, a housebreaking) 
without ha l ing  goiie f:ir enough wi th  respect to the intended felony to  consti tute 
a n  attempt to commit it.  

Article 126. Arson : 
"Any person subject to th i s  code who willfully and maliciously sets fire to  o r  

burns :ins building or striicture, niorrible or inimov:tble, is  guilty of simple arson 
and sh:ill be piinislied as x court-martial m a y  di rec t :  but if the building is a 
dwelling or if the  life of nny person in the  building or  structure is  put in jeopardy, 
h r  is  guilty of nggr:iwted tirson and  shall be punished as  n court-martial may 
direct." 

The proposed amendment to art icle 126 deletes so much of the definition of 
arson :IS indicntes tha t  th i s  crime may be committed by burning nny kind of 
property. The definition suggested herein follows to  a certain extent t h a t  con- 
tained in title 15, United States Code, section S1. 

Art.  127. Estortion. 
"Any person subject to tliis code who, rerlially or in writing, th rea tens  to 

accilsr nilother of a crime or offense or threatens nn injnrg to the  person o r  p r o p  
e r ty  of another,  with intent thereby to  obtain anything of value or to  compel any 
person to  do  a n  ac t  against  his will, is guilty of extortion and  shall  be punished 
as a court  mar t ia l  may direct." 

The  definition of extortion as presently writ ten in article 127 does not set  €or& 
the  type threa ts  which the  law considers of a sufficiently grave na ture  to  warran t  
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a conviction of cstcirtiori, riiid does r i G t  mcrition iiitent to n i : i I t ~  :I pc31’son ~ I J  ;in a r t  
aguiiist his wi!l, which is cc%er:illy ccinsitlei*rd to I)r a anffirirnt ifitelit. (See  
sec. 22-23)?, District of Coliiiii~)i;t ( ‘ c i t l t b  ; hI:issnc*hiist’tts C:eiicrul L:i\vs, ch. 
265, sec. 2.5.) 

Article 140 is amended to rend a s  follows : 
ART. 140. Delegation by the President. 

‘’Tht~ Pr t4 t Icn l  is :~utliorizt?d to delegate any nonjudicial :inthority vested ill 
him under tliis cotle and to  proritle for  the subtlelrgation of any  such anthority.” 

In esp1:iining t o  thc Coininittee on Arnied Services of the  House of Represen- 
tatives the  inteiition (Jf the dixftsmrn with respect to the article, Mr. Lurkin 
stated : 

“I think, despite t he  authorization the Presii lwt c:innot d r l w a t e  judicial acts, 
perhaps even legislative octs. So i t  is effective 0111s to the exrefit tlicit i t  is oil  
administrative act. 

“I  think they have to he studied on  ii c~ise.liy-c!~se h is i s  a s  they ronir up, 
“Rut it was the dvsire o f  t h e  l:ui%!:iu of the Bu(lpcst to puivide nil ap~ii’iipriate 

flexibility in the  luti irc if it. appeal’s t ha t  it is t1esir:tblr f(ir  the Prcsictrnt to  
delegate soiiie of his du t iw  niidrr the  code” (hearings o1i.H. R. 240% p. 1260).  

It i s  to be noted tha t  in  Runklr v. Unifed S f a t ~ s ,  (122 U. S. 513), t he  Supreme 
Court held thiit t he  President could riot legally tlelegnte ii  judirial funcation which 
reqiiires his periii!rinl jiidgmcnt unless such tlelrgition is :iuthorizivl by siutute. 
Since article 1-10 ( H .  R. 4050) does provide for  such delegation, ant1 since, accord- 
ing to the  spoltosnien for  the coiiimittee, this wiis riot intended, I propose the 
above arnendment to cure the  defect. 

Senator ICEFALTER. I did have one or two questions here. It is 
stated here that you will need about 1.100 additional laws for the Army 
legal corps if this bill is enacted into law. Was that, your calculation? 

General GREEN. No. Certainly not additional. Thtit is not right; 
I am sure of that. 

Senator KEFACJTR. It says at  page 1174 : 
The D ~ r i a r l n i w t  of the  Army now has  on tluty 79X officvrc; who (*an qnnlifp 

as law officers and  trial  counsel. They wt ima te  they mould n w d  a tot:i1 nulnber 
of 1,100 officers to satisfy the requirements of art icles 26 and 27. 

General GREEN. That  would be about 300 more than we now have. 
It is anybody’s guess. 

One of the provisions that will take a lot of men would be to  have 
lawyers prosecuting arid defending in every single case. That would 
run up the number quite a bit. 

H. Mr. TYiener said the othrr clay that lawyers were 
very hard to procure at  the present time. I always thought that law- 
yers were a dime a dozen when I practiced. 

General GHI:EN. Ko : thrv are not. Good ones are very hard to get. 
I am satisfird with our program, however. 

Senator KEFACVER. Do you think you could procure the additional 
lawyers necessary ? 

General GRICEX. It n-ould take some time, but \w have done fairly 
well so far. 

Senator KISFALTER. I t  is required in some section of tliis bill that  
judge advocate general officers on your staff be graduated from law 
schools: and I think that they should be memhers of the bar. I s  that  
required ? 

(feiicral GREEN. And members of the bar? 
Senator KEFACWR. And members of the bar. 
(;enera1 GREEN. I am heartily in favor of that. I have about 585 

Two of them are doing 

Senator KEFAUVER. Of course the mat,t,er of niilit,ary justice is only 

officers of which 3 are not members of the bar. 
their best to get admitted. 

a pnrt of the service to which you put your lawyers? 
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I would say about 35 percent of 
our business a t  present. 

Thank you veiy much, 
Generttl Green. 

STATEMENT OF REAR ADM. GEORGE L. RUSSELL, JUDGE ADVOCATE 
GENERAL OF THE NAVY 

Senator &rA\rvi:R. Rear -\dm. George L. Russell, J u d g e  , idrocate 
General of the S a v y ,  is presei:t and I want the record to &ow that  
- i d m i i d  Russell did not ask to testify, that  he was requested to (lo 50 
by the committee because we wanted his views. W e  appreciate your 
appearance here today, Admiral Russell. 

P’lienever -your testimony is different from tha t  of anxone elie who 
has testified on behalf of the Navy o r  on the committee from the S a y ,  
we n~oidd appreciate it if you n.ould 50 deiigiiate it-I ineaii when you 
speak personally from your own viewpoint. 

,ldmiral RVSSELL. I t  so happens. Mr. Chairman, that  i ~ y  view- 
point and the Savy‘s viewpoint are the same. I a m  authorized to 
speak for  tlie Navy aiid the S a v y  Department. I have a few com- 
ments whicli a re  my own but they :ire not inconsistent with the pro- 
visions of the bill. 

Senator I<EFAUVER. *il l  right, sir. 
Admiral  IIUSSELL. I have no prepared statement but with your 

permission I will proceed. 
Senator KEFAUVER. Go r ight  ahead. You know the points in  con- 

troversy 2nd we would be glad to  have your statement about any mat- 
ter  in tlie bill. 

Atlmiral RTTSSICLL. I should like to say first tha t  I believe I appeiir 
here as an operator :1nd i t  is up to me to make thi i  legislation nork.  
I realize that  there has been n great deal of testinioiiy given and I 
have no donbt i t  is very sii1cei.e. It is nevertheless t rue thnt a great 
inany of tile advocates of tliis, thiit, nnd tlie other do not hare  the re- 
sponsibility of making a Uniform Code of J Listice a workable statute, 
and throughout the pre1imin:wy work in  the clrafting of the measure 
I was given every opportunity, point by point. ox7er a period of about 
8 months, when the working groiip siibmittetl i ts  rrork i o  the  a d  hoc 
committee headed by the Secretary of I)efense, mid I find tha t  I a m  
in agreement with +he bill as introclricecl, which is tlie i ~ a y  we trans- 
mitted it from the Secretary of Defense. 

I would like to  say, however, by n.:~y of comment : I had some mis- 
rivinps nbout the adequacy of the utmce review :is 1)roviclecl in this 
bill, My concern JWS tha t  there 1 dit  iiot be as good a review as i i  

court-martial case now gets in  my office. 
A t  the present time, the tJiltlge ,idvocate General has nothing to do 

with tlie seiitence. T h a t  is a niatter for eitliw the Burenii of Xnrul 
Personnel or the Comniaiitlant of the 3I:irine Corps, who i n  turn 
recomniends to tlie Secretary of the Xavy, via whiit we call :I sentence 
review and clemency board. 

Under the terms of the bill the sentence determination, or  a t  least 
the i1iiti:il determination, would be made by the board of review np- 
pointed by the Judge Adrocate General. Pi*esnmably tha t  would be 

GPneixl GREEN. That  is correct. 

Senator I<E~’AuvI.:R. I believe that is :ill. 

i ~ ~ o h s i i o  4 0  - i 4  
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three officers. I t  might he niore. ninybe, biit there is no provision in the 
bill for anybody to look OWI‘ t l iex fellows’ slioiilders a little bit. 

For tliiit re:iwii I poiiittd tliis oiit to the HOUW coniinittee. and in an 
effort to  renietly what pei*lia1)s they took niy word for was a defect, 
they linl-e 11 ritteii iiito vctioii 7L-*i tlie aiithority for  the Secretary 
of tlie Depiti i ici i t  coiiceiiie(1 to deiignate tlie Judge Advocace Gen- 
eral and  eiiipov er l i i m  t o  act oil the ientence. 

I cliffercntiate bct\veen cleiiiency as esercLiiet1 by the so-called clem- 
ency board :iiitl  tlie (1ctriiiiiii:it i o i~  of TT 1i;it is the proper sentence upon 
the initial ioview, Do I n i n k c  niybclf clear tlicre. s i r?  

Seiintor I<I:I. \ I J \ I  I:. Faii~ly. I tliiiilr. IYill yon examine 74-A? 
What  is the 1):irticiiI::r part of it t1i;it j o u  rcfvr to!  

LI,. -\s tlic bill p : i iwl  t l i ~  Honye. A h .  Chairmaii. 
t l w e  \va\ nii t tci i  i n  there the niitliority for tlie Secretary of the 
Drp:~rtiiient to tlesigiinte. aiiione others. tlie Jiiclpe -1dyocate General 
to act on tlie witelice. on tlie firit go-:iro~in~l. ‘ h i t  ~ r a s  not in tlie 
bill :IS iiitrotliictvl. I tliiiik tli:it is :L good tliiiig bevniiqe otherwise I 
could coiiceii c of all lriiitls of sitii:itioiiy iii wliicli thi3 board of review 
nii g1i t go IT 1’011 g. 

it. It ceeiiis to iiic t h t  you liave too niany people 
c1eiign:itetl v i t l i  the riplit to reniit or siisl)~ii(l aiiy part of tlie sui- 

.LL. I voiil(1 not expect that  all tllree of tlieni would 
er. I would tliiiik the Secretziry of the department 

woiild desirnate one of tlieni to  do it. 
Senator KITAU\ IX.  Sliglit lie iiot designate one in one instance and 

another in another iiiGt:iiice ? 
IL. Yes. sir. H e  coiiltl iincler. this langiiagp. 

Senator KCF.IUVFR. U’liat does that  do for  your uniformity of 
procedure ;ind practice ? 

Admiral RUSN I.L. It does not Iiiirt i t  any. Along ni t l i  this same 
point was the qiic*tion of tht. legal review given a cure in my office, 
and I can think of some pretty close cases there. I t  is t rue I nould 
have authority to certify them to what is now called the court of niili- 
tary appeals, and I do not have aiiy quarrel with that.  

I ani satisfied that  the legnl review mill be adequate, but  I am con- 
cerned about tlie sentence rcl-iew. I ani also a little bit-I do iiot like 
to  say “conceriied”-but I do express the hope that  this full  statute 
will work all right in time of vim. We do not know. We  will have to 
take a chance on that.  

Wi th  a tremendously expanded Navy. I can see a possibility tha t  we 
might have to shake ofl a bit here and there in  order to get the cases 
tried. I hope it will work all right, sir. 

Another point is tlie effective date. As now written, it is to  become 
effective 1 year after date of approval. Tliere again i t  may work but 
it might not. During the period from the  time of approval until 
this act becomes effective we will have to do two big things. as I see it. 

One of them is t o  write a niannal, which I have no doubt can be 
accomplished. The otlirr is to increase the niimber of lawyer\. I do 
not know whether we can get the additiotial lawyers in that  time or 
not. 

Senator KEFAUVER. How many lawyers do  you have in the Navy? 
I think it would be most unfoi-tunate- 
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JIr. L a ~ m r s .  One liiindred and twenty thousand. 
General GREES. lye  are functioning on this right now. 
Senator I~EFALTER. Tou are functioning under this requirement 

now ! 
General GREES. I t  is similar. 
111.. LARKIS. This \vas taken from -4rticle of W a r  53,  which v a s  

aniendcd in tlie El.;ton bill last time for the -4rniy and Air Force only, 
and. as you say. 01: are fmictioniiig under it, I guess. since February 1. 

Genei-a1 GRI:ES. Yes : that is right. Under the Elston provision. 
Seii:itor KEI-AI EK. General Green, is i t  an onerous requirement, 

insof:ir as the Army is concerned? 
General GRELS. Yes. sir. 
S m i t o r  I<EFA~-\ER. How fa r  along have you gotteii? What  per- 

centnge of them hiire yon finished ? 
General GREES. S o t  very ninny. It is only 2 months. 

We are functioning every day. 7T’e are having rehearings, new trials, 
and so forth, right iiow. That  provision does not apply to the S a r y .  

Seiintor I i w - i n m .  Veyy well. Admiral Russell. 
Altliiiiral KI-S~ELI,. Section 13, which represents the House amend- 

ineiit, is the oritcome of a proposal tlint the Xavy lawyers be organized 
ii! a carp. W e  think we have a n  organization which is better than 
a corps 111 the Savy. altlioug11 we have not had i t  very long. 

It appears to us thus f a r  to embody the advantages of a corps and 
lenve out tlie disadvantages. W e  call oiir Navy l a w y e i ~  Kavy law 
specialists, The basic idea. I tliiiik. of the propo~ients of the cori). 
w a s  the separation of co~nni:ind and discipline. and on tile House side 
that was voted down, but the idea of a corps seemed to linger on, and 
this section 13 has four requirements as to who may be Judge Advocate 
Genercil after I leave the job. and as written it reduces the field to  zero. 

There is no one \rho can quality. I hope that  was inadvertent but it 
is nevertheless true. 

Senator KEFAEFER. Maybe that  is an effort toward unification. 
Admiral RUSSELL. I n  other words, I think tlie thing is entirely too 

restrictive. 
Senator KEFAUJTR. It provides that  they “sliall be members of the 

bar of the Federal court or the highest court of tlie State.” 
,4dmirnl RCSSELL. We  do not object to  that.  
Senator KEFAGVER. “Shall be judge advocates o r  law specialists.” 

You do not object that  that 8 
Admiral RESSELL. KO. sir. We have about half a dozen officers, Mr. 

Chairman. who are not law specialists but who are nevertheless work- 
ing at the Ian-. of \vlioni I happen to be one of them. Actaullp I think 
I am the only one ~ l i o  could meet these requirements now but for the 
1a-s specialist requirement. I am a member of the District of Colum- 
bia bar and I meet the 8- and 3-year requirements both. 

Senator KEFACTER. “Shall have a t  least 8 years cumulative experi- 
ence in a ,Judge ,idvocate’s Corps.” 

,lclmiral RUS~ELL. Another thing about that  language, they say “In  
a Judge Advocate’s Corps.” I do not think i t  is right to  bar, for  
example, the officer who is a district legal officer in Honolulu or San 
Francisco, or anywhere else. H e  is a full-time law man. and the re- 
quirement that  he has to be on duty in my ofice is a mistake, I think, 
I hope i t  was unintentional. 

,$bout -10. 
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Senator KEFAUVER. And the last 3 years of which prior to the ap- 
pointment should be consecutive. That  is the most restrictive of all, 
is it not ? 

Sdmiral  RUSSELL. Yes, sir. That automatically eliminates prac- 
tically all of the nonspeciailists, of whom, as I say, there are only 
six or seven, but it rules them out. I have the feelin that the Secre- 

be the Judge Advocate General, and this, as Mr. Vinson remarked, is 
practically legislating one officer who will be eligible in August of this 
year, I think, into the office. 

Senator KEFAGVER. Anything else, Admiral Russell? 
Admiral RUSSELL. Yes, sir. If I could take the time of the com- 

mittee long enou h to tell you what we have in the way of lawyers and 

specialists which were authorized y the Office of Personnel Act of 
1947. This is comparatively new. 

H e  is a new animal to the Navy. We have had only these 2 years’ 
and a little bit experience with it but it has been working very well and 
it represents an economy of personne! which I think is important. In  
addition to those 240 specialists-incldentally, 95 percent of them are 
members of the bar somewhere, and the other 5 percent are graduates 
of accredited law schools. I n  addition to those 240, we have 30 Re- 
serve officers who hsve been retained on active duty, all of whom are 
qualified lawyers. 

I have 12 civilian attorneys in my office. Of the remainder there are 
now seven unrestricted line officers working at  the law. There are 
three in my office and there are four in the field. That  comprises our 
sum total. 

Under the terms of this bill we have computed, as nearly as possible, 
what our lawyer requirements will be and we have come up with the 
figure of 287 more. I think it is going to be difficult to get them, 
particularly as the Army needs them and the Air Force needs them 
and as I said a moment ago, maybe they are a dime a dozen, but good 
ones are not. 

tary of the Navy ought to have a little freedom as to  w a om he wants to 

% what their quali s cations are, it mi ht be helpful. We have 240 law 

I think that completes my statement, if Your Honor please. 
Senator KEFAUVER. Senator Morse? 
Senator MORSE. I linre no questions. I have one suggestion, that 

Navy could give us a comparative analysis of 
specific suggestions for its improvement, from 
I think it would be very helpful to the commit- 

tee, and as long ns it is p i t  on the bnsis of n request on our part 
rather than n voluntary offering on your pnrt, I do not see why the 
Xnvy should have any objections to it. 

Admiral RUSSELL. The Nary does not have, sir. I have a list of 
amendments. I did not nxnt  to tnlre up the time of the hearing to 
present them. 

Seiinror MORSE. My suggestion is that you file those with us as the 
suggestions that the Navy makes after an anal sis of this bill from 
the stnndpoiiit of how yon think the bill could e improved. 

Admiral RUSSELL. I would be glad to. sir. I might SRY they will 
not be inconsistent with the bill as i t  now stnnds. I believe they will 
bt  in the nature of what I hope are improvements. 

Senator KEFAUVER. Will you file those with the reporter, AZliniral? 
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i ts  application to the Marine Corps which has no law specialists but does have 
considerable numbers of Regular officers who are  graduates of accredited law 
schools, some of whom have taken the bar examination but many of whom have 
not, would seriously limit the members of that service competent to act as trial 
or defense counsel. 

Article 45 (b) ,  page 40, line 1, between words “to” and “an” insert the follow- 
ing : “Any charge or speciflcation alleging.” 

Article BO ( a ) ,  page 44, line 10, delete words “issue was” and substitute therefor 
“acts and events were.” 

Article 121, Daae 83, line 16, delete the word “another” and substitute therefor 
“any other person.” 

Article 121, page 83, line 18, after “obtains,” insert the following : “Uses.” 
Article 122, page 84, line 2, delete the word “another” and substitute therefor 

“any other person.” 
Article 121, page 84, line 21, delete the words “the person of another” and 

substitute therefor the words “any other person.” 
Article 125, page 85, line 9, delete the word “another” and substitute therefor 

“any other person.” 
Article 66, page 54. When this bill was being drafted, and the concept of boards 

of review was advanced, I pointed out the dangers of an inadequate review of a 
given court-martial case that might result. Accordingly the bill as  drafted by 
the Morgan committee contained a provision which would authorize the Judge 
Advocate General to return a case to the same or another board of review for 
reconsideration. I was particularly concerned with the sentence review. 

As amended by the House, the language which would provide for a more com- 
prehensive review in the Office of the Judge Advocate General should it be con- 
sidered advisable in the interests of justice was stricken from the bill, apparently 
because it was felt that the Judge -4dvocate General would thus be in a position 
t o  “shop around” for an opinion to his liking. In an attempt to offset the elimina- 
tion of the pertinent language, other language was inserted in section 74 ( a )  
which would permit the Secretary of a Department to authorize the Judge Ad- 
vocate General (among others) to remit or suspend unexecuted portions of a 
sentence. 

The result of the above is to vest in the board of review the power to make 
final determination of a sentence upon initial review of the case, leaving to those 
ofRcers designated by the Secretary of the Kavy reserve power to remit or 
mitigate. I do not consider that result satisfactory, for two reasons: 

( a )  I believe the authority to make final determination of a sentence on initial 
review, as distinguished from clemency stemming possibly from good behavior 
during confinement and other similar conditions, should be vested in higher 
authority than is represented by three individuals in the Office of the Judge 
Advocate General. In this connection it should be noted that elaborate provisions 
are made for legal review by higher authority. 

( b )  The Navy Department and the Judge Advocate General in  particular are 
going to be held responsible for the quality of justice throughout the naval service. 
I t  by no means follows that justice will invariably be served by reducing the 
terms of a sentence; consequently I believe some provision should be made for 
higher authority to review the judgment of the board of review-a power now 
lodged in the Secretary of the Navy. 

While I believe the review processes can be made to work satisfactorily under 
the terms of the bill as  drafted and as  introduced in the Senate, the following is 
suggWed as  an alternative : 

Article 66 ( c ) ,  page 54, line 22, delete the words “and sentence.” 
Pare  61, line 24, delete the words “and the sentence or such part or amount of 

the sentence.” 
Pa?e 55, line 5 ,  after the word “witnesses”, change period to colon and add 

the following: “Provided, That the board of review shall recommend to the Sec- 
retary of the Dcpartment concerned via the Juege Advocate General thereof the 
remission or suspension of any sentence or any  part thereof which it deems 
excessive.” 

Article 127, page 86, line 3, delete the word “another” and substitute therefor 
“ m y  other person.” 

Aiticle 128, page 86, line 10, delete “another” and substitute therefor “any 
other.” -. 



- 

288 UNIFORM CODE OF MILITARY JUSTEE 

Article 129, page 86, line 24, delete the mr8  ”moth&”  and substitute theefor  
“any other person.” 

Article 130, page 87, line 3, delete the word “another” and substitute therefor 
“aky other person.” 

Article 133, page 89, line 2, before the word “or” add the following: “warrant 
ofiicer.” 

Article 133, page 89, line 3, delete the following: “be dismissed from the armed 
forces” and substitute therefor the following : “be punished as a court-martial 
may direct.” 

Article 140, sections 12 and 13. Delete both sections. The review of World 
War I1 cases has been provided for and has been completed. The provision r e l a t  
ing to the selection of a Judge Advocate General is a t  present too restrictive inso- 
f a r  as  the N R V ~  is concerned since there appears to be a t  this time no one eligible 
in  accordance with the provisions for appointment as  Judge Advocate General. 

Respectfully yours, 
G. L. RUEBELL, 

Rear Admiral, United States Navy, 
Judge Advocate General of the Navy. 

NAVY DEPARTMENT, 
-. 

OFFICE OF THE JUWE ADVOCATE GENERAL, 
Waehington E5, D. C., June 8,1949. 

MEMORANDUM 

For : Colonel Galusha. 
Subject : Proposed amendment to  section 13 of article 140 of H. R. 4080 (Uniform 

Code of Military Justice). 
1. I t  is recommended that  the subject section be auttndea in order to provide 

a workable speciflcatlon as to the personality of the Judge Advocate General 
of a n  armed force. The present wording of section 13 cannot be made effective 
i n  the Navy a t  present nor in the foreseeable future: n8melv. the expiration 
of the present Judge Advocate General’s statutory term. 

2. The following rewording is suggested, although it would be better t o  exclude 
from a statute establishing a Uniform Code of Military Justice prorislons relat- 
ing to organization, adminlstratlon, and personnel affecting the entire legal 
business of a military department. 

“SEC. 13. Hereafter, the Judge Advocate General of an armed force, exclusive 
of the present incumbents and exclusive of the Coast Guard when not operating 
as a part of the h’avy, shall be appointed from among those omcers who, at the 
time of such appointment, are members of the bar of a Federal court or the 
highest court of a State or Territory and who have had not less than a total of 
8 years’ experience in legal dutles as  commissioned omcers.” 

3. As a new subject, section 12 of H. R. 4080 would empower the Judge Advocate 
General to substitute for a dismissal, dlshonorable discharge, or bad-conduct 
discharge, prevlously executed a form of discharge authorized for administrative 
issuance in any court-martial case involving offenses committed during World 
Wftr 11. I aRsume that this provlsion was inserted in the bill to parallel a similar 
provislon in the so-called Elston Act which applied to the Army. The Navy not 
only does not need this provislon but it would impose upon the Judge Advocate 
General an admlnistrative work load which he is not equlpped to handle, In 
the flrst place the widest latitude has already been given to indivlduals who 
desire to appeal the degree of sentences awarded by appearing before two boards 
established by the Congress, one the Board of Discharges and Dismlssals, and 
the other the Board for the Correction of Naval Records. Additionally, a sen- 
tence review board was set up in 1946 to accomplish the purposes contemplated 
by section 12. That board reviewed something over 2,000 cases and made spe- 
clflc recornmendatlons in about half of them. It shoud also be remembered that 
the present sentence review and clemency board 1s in continuous operation and 
that  those individuals who are  now conflned have their caees reviewed periodi- 
cally. 

Very rewectfullv. - -  _ .  
A. 9. MODILL, 

Captain, United Btatee Navy, Legielattve Director. . .  

Senator KEFADVER. There are one or two questions I wanted to 
ask. The law member of the court-it is provided that he does not 
vote. Do you think he should vote? 
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Admiral RUSSELL, No, sir * I do not think he should. 
Senator KEFAUVER. Why do you think he shocld not ? 
Admiral RUSSELL. Because I realize the Army has had office expe- 

rience but i t  appears to me if he is goin to  act in a judicial ca acity, 

part of it. Make a jury out of him if you will. 
Senator KEFAUVER. I n  the Navy practice, before the Elston bill, you 

did not have a law member of the public court? 
Admiral RUSSELL. No, sir. 
Senator KEFAGVER. You do have now ? 
Admiral RUSSELL. No, sir. The Elston bill did not apply to  the 

Xavy. 
Senator KEFAUVER. How about the Court of Military Appeals? Do 

you think that practical ? 
Admiral RUSSELL. I would think so; yes, sir. I am in this position, 

Mr. Chairman : When I sign my name to an opinion now I have to  de- 
fend it somewhere. It so happens that the Secretary of the Nav 
is the one to whom I am immediately responsible. There is no suc 
thing as command control over me, wherever else you might find it. 

I am beholden to  nobody but the Secretary of the Navy. It does 
not make any difference to me, from a workable standpoint, who re- 
views what I say is my opinion. I would just as soon it be this Court 
of Military Appeals as the Secretary of the Xavy. 

Senator KEFAUVER. You and General Green are in agreement about 
the board of reviely having too much authority? 

Admiral HUSSELL. I believe we are;  yes, sir. We said it in different 

w?&ktor KEFAUVER. What do you think about one Judge Advocate 
General for all of the services? 

Admiral RUSSELL. I think it could robably be made to work. I do  

wasted effort anywhere. If there is, I have not seen it. We will have 
just as much work to  do regardless of the organization. I do not 
believe we could snve anything by it. 

Senator KEFAUVER. The Navy does not want a legal corps? 
Bdniiral RUSSELL. We would prefer not to have it, sir. 
Senator I ~ F A U V E R .  What is yonr reason for tha t?  
Admiral RUSSELL. I hope the general will not take my remarks as 

being a crqck at  the Army, but we are afraid that if we organize these 
lawyers into a corps that w c  will wind up with what we call com- 
partmentntion, namely, try and get them to do anything else. 

It is all fine for a lawyer to sit in his ofice and commune with the 
lawbooks to the exclusion of everything else, but i t  is not a very eco- 
nomical way to employ him unless that is all he has to do all day long. 
I can illustrate that in two or three ways. 

The one I used in the House was one of the officers at Guantanamo 
Bay, Cuba. The t ruth of the matter is : There is not enough law 'busi- 
ness to keep him busy all day, full time. He  handles what there is. 
As a result he has been given several other duties. He handles five 
jobs. He  is intelligence oficer, and the commandant hRS found him 
very useful. 

1 have had another case of an officer who I thought had the wrong 
idea of what his duties were and he did not like i t  very well because 
he got elected treasurer of his mess. That was too much for rhe. The 

287 

which he is, he ought to leave to the ot a er members the fact- ri nding 

{ 

I a h  afraid of thesentence part of it. 

not see any reason for it. I do not be ?? ieve there is any duplication or 
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idea of it line specialist is also that he can get around and learn some- 
thing niore about the Navy than he could ~f he just sat still. 

1 hold to the belief tliat our Navy lawyers are going to  be better 
according to  how inrich Kiiivy experience they have, and if i t  involves 
getting some salt in their whiskers, so much the better. I could think 
of H giwt i i ~ i i y  det:iils of duty that ~voulcl not hurt  aiiy of them. 

Captain AlncDill and I were talking about that  this morning. The  
shore pntrol is i i o t  a had experience in human relations. It would not 
have to be permanent but 1 thiiik the more a Navy lawyer kno\vs about 
i t  the better. 

Seixitor J h r - i r v x ~ .  A s  matters now stand, you give any lawyer in 
the N a r y  sea tlrity every so often? 

Aftlmiral K i - s s u , ~ .  Yes, sir.. 
Fenntor K > : b  \ i - r m .  J u s t  tis you do anybody else? 
Afdiiiii*:il R ~ ~ R E L I , .  The way it  is workiiip out now he Elas 4 or  5 

years and about 2 or 2% years at  sea. Of course, 
the S a v y  is pretty well shore-bound right now and there are not 
nctually intiiiy of them cruising. He  rides around in a teiider and 
takes care of the legal matter5 over there a n d  it is not confined to  
courts iilni*tial either. Foi*eigii clainis and intei-iiational law and that  

\Ye call it "at sea." 

sort of thing. 

Guam. 
We have another officer on duty on the staff of the government of 

I might say that he has had liis hands full in the last 2 or 3 
years. 

RiacDill have any remarks? 
Senator I<E:r.iuvm. Thank you very much, hdiniral .  

('nptain JI \ C < ~ ) I I , L .  So ,  sir. I was just here to  assist. 
Sen:itoi* Ihr.\uvm. , h d  back up the Admiral? 
('nptain AI.\cDII,L. That  is right. 
Sen:ttor KEI'.~TJVER. Major General Hnrmnn, Judge Advocate Gen- 

eral of the Air Force, the committee is glad to  liiive you here and the 
record will show that  you were requested by the committee to come 
nntl g i \ e  u s  your views; arid we would be glad to hare  your. statement 
at this time. 

STATEMENT OF MAJ. GEN. R. C. HARMAN, JUDGE ADVOCATE 
GENERAL OF THE AIR FORCE 

Did Captain 

General H A I ~ A S .  I have no prepared statement, sir. I (lid iiot 
prepare :i stntement. 

Senator I < E F . ~ ~ v E R .  Yes. We unt1erst:~ntl. Will yo11 tell 11s about 
,Iny provjsioni (if this bill that  you feel :line bad :iiid not in the interests 
o l  service or justice to mi1,itary personnel? 

(ienei~nl H.\IKIIAN. J think on the whole, 3Ir. Chair i i i~n,  it is a good 
bill. There are a few 
things about it that I personally do not lilrr. 

I think the law 
members should-I do not like to see tlie l aw  member 11101*11 of his 
powers that he has now. I think lie should participate in tlie delibera- 
tions of the court : L I I ~  vote as he does now, ixther tlimi a\ the bill 
pro v i des. 

'hit is 
wTliat I meant. I meant the. proposed bill changes his position from 
the way he is now. 

I will be gladeto aiiiwer any qiiestions. 

I think it is along the lines of unification. 

Tlie first one I ~vould like to mention is article 5%. 

seiiator ~ < E I - . ~ T - ~ E I ? .  The \ ) i l l  tloes not provide fo r  I i i m  votinC? 
General H.iRnrAN. It removes him f130rn tlie CouI't. iir. 

That  is what I meant to say. 
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Article 27 provides that  the trial counsel and the defense counsel 
shall both be lawyers, and my only objection to that, sir-and these, 
too, are my personal objections-is that we simply do not have 
enough lawyers in the Air Force, and I think we are going to  have 
trouble in getting enough lawyers to serve in all those capacities. 

Senator KEFAUVER. So you would add the words “if they are aveil- 
able” 1 

General HARMAN. Yes, sir; 28 also alludes to the same as 26. It id 
with reference to the law member, and what I have said about 26 
applies to that, too. 

Sixty-six is the next note I have. That  was the one that I nnder- 
stand was piit in a t  the request of the Coast Guard, beine that boards 
of review shall be officers or civilians. I do not baieve i t  was 
contemplated that civilians were to be used on the boards of review 
in the Army or the Air Force. 

I see no particular objection to having civilians serve on the board 
of review if they are men of sufficient experience in the administra- 
tion of military justice to act. 

Sixty-seven, the court of military appeals. I do not believe that  
should be restricted to civilians. I think i t  could be either military 
or  civilians, with representatives of both on that court. 

Senator KEFAUVER. What would you say about a provision that 
they should be selected: I n  order to be eligible you must have had 
military justice experience? 

General HARMAX. I certainly think they should have military jus, 
tice experience, whether they are military or civilian, on that court. 
I would probably favor that. 

The only other one I have, Mr. Chairman, is with reference to the 
appellate counsel as set forth in 70. The duty of appellate Government 
counsel: I think that that might develop into a kind of an  office 
squabble in the office of the Judge Advocate General of the various 
services. You would have to have Government counsel furnished. 

Those are the only ones I have, sir. 
Senator KRFAUVER. A t  this point I ask Blr. Larkin, page 58, sub- 

section B :  What is the Government counsel that the committee had 
in  mind ? 

Mr. LARKIN. The notion there, Mr. Chairman, was to make a 
statutory provision so that in the review of a case on a peal, either 

be a provision that the Government and accused both be represented. 
A t  the present time, in both systems the review is carried on generally 

in  the form of a reading. I n  the Army, I believe they do sit as a 
tribunal, and counsel may come in and appear before them on request. 
I do not think that  is the commonplace manner in which a record is 
reviewed, however. 

It was the notion of the committee that, in strengthening the ap- 
pellate phase of it-and they felt that the scheme set out does 
strengthen it-that they should go further and have these tribunals 
actually hear argument under certain circumstances. And when that  
becomes necessary, that there be counsel provided to present the 
argument to the tribunal that is reviewing the case. So  that  i n  addi- 
tion to reading the record, they may have the different objections or 
the different points that are claimed to be error brought out-in argu- 
ment before them. 

before the board of review or the court of military appea P s. that there 
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F o r  that reason, these provisions were placed in here. 
Senator KEFAWER. Who is the appellate Government counsel and 

who selects the counsel? 
Mr. LARKIN. The Judge Advocate General will select the Govern- 

ment counsel from his own staff-tlie people in his office-where there 
is to  be such ai1 argument. 

The accused may have his own or have civilian counsel represent 
him before these appellate tribunals. But  if he does not, then the 
'udge advocate will appoint an officer from his office to defend or  a t  
least present the accused's side of the case. 

Senator KEFAWER. General Harman, do you have any other ob- 
servations? 

General HARMAN. S o ,  s i r ;  I do not, I would be glad to answer any 
questions you may have. 

Senator KEFAIUVER. Senator Morse? 
Senator MORSE. I have only one or two questions. What is your 

position regarding the recommendation of the American Bar  Associ- 
ation that the authority of the commanding officer should be dimin- 
ished in our court-martial system? 

General HARXAN. With reference to  what ? 
Senator MORBE. With reference to the appointment of the prosecutor 

and the a ointment of the court. 
Genera&ARm:r. I personally have never been embarrassed by com- 

mand influence, Senator. However, I think that  there should be all 
of the elimination of command influence that can be brought about in 

give great emphasis to that point. 
Not having had active experience in military justice-whatever I 

know about it I know only from the standpoint of the books and tho 
studying of the complaints that have been made to me as a member 
of this committee-I think i t  is one of the first decisions we have to 
make: whether or not we are going in the direction of the American 
Bar  Association recommendations or in the direction of other wit- 
nesses who seemed to feel that discipline would be sacrificed if you 
reduced the authority of the officer in command. What is your judg- 
ment as to  what would happen to discipline if you reduced the author- 
ity of the commandin officer? 

General HARMAN. #ell, you have the two extremes. You have the 
preservation of discipline on the one hand and the elimination of com- 
mand inflaence on the other and you do not want to sacrifice discipline 
to accomplish this other, I do not go as far  as some art~cles I have 
read, wherc they go to the nth degree to eliminate all control. I do 
not go that far  at all. 

I think, hovever, that the administration of military justice gen- 
erally should be completely taken away from command so that the 
Judge Advocate General and his office does have the sole right to 
administer justice after the man has committed the offense and the 
commanding officer has decided that he is to be investigated for i t  and 
various steps going up to court martial after that. 
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I do not believe that command should exert any influence then in 

the trial and completion of the case from that point. 
Senator MORSE. One other point and then I am through with this 

witness, Mr. Chairman. Another line of criticism that  we get as 
members of the committee-and it is brought out also in some of this 
testimony but more particularly in the various articles that we read 
concerning reform of military justice-it seems to  me that so many 
of the clvilian writers, in contrast to men who have had actual ex- 
perience with military justice in the field, dwell on the point that we 
have gone too fa r  afield in military justice, adopting procedures that  
are not corresponding to or comparable with procedures in civilian 
cases in our civilian courts. 

Do you think there is any real basis for  that sort of criticism Z 
General HARMAN. No, sir. 
Senator MORSE. There is certainly no basis for  it, is there, as fa r  

as our rules of evidence are concerned,? 
8eneral HARMAN. No, sir. I think a man gets just as fair a trial 

in  a military court as he does in a civilian court. 
Senator MORSE. What do you think of the suggestion that you read 

in some of the articles : That  if we are going to democratize the Army, 
as is frequently said, we need to have on our courts of court-mahial 
personnel other than officers-mixed personnel, officers, and enlisted 
men. What about that suggestion. 

General HARMAN. I think that is all right. We are practicing that 
now. This  system started February 1,1949. 

Senator MORSE. I n  the Elston bill? 
General HARMAN. Yes, sir ; in the EIston bill. 
Senator MORSE. Do you think it is working ?ut all right? 
General HARMAN. Yes, s i r ;  as f a r  as I can see in the short time, it is. 
Senator MORSE. But  other than the allegations that you sometimes 

read that  the matter of proof before a military court does not give you 
the same guaranties as matter of proof before a clvilian court which 
you decide, and which as  f a r  as I can find out from my reading, most 
military men deny, and simply point to the procedure as their answer, 
and the criticism that we need to  democratize the military justice pro- 
ceedings more in order to do what these critics say 1s justice, and which 
you again say has been answered by the Elston bill. 

Do you know of any other criticisms of military justice that  this 
commlttee should give its attention to as they are set forth in the writ- 
ings on the subject Z 

(;enera1 HARMAN. I believe not. 
Senator ~IORSE. You have no particular objection to  the so-called 

military court of appeal of the present proposed bill? 
General HARMAN. Excepting the one 1 mentioned, that 1 think it 

shoulcl be either military or civilians. and it should turn on the ques- 
tion of qualifications. The test should be the qualifications of the man 
 ith her than the color of suit he happens to be wearing. 

Senator MORSE. No further questions. 
Senator KEFAUVER. General, in the Air Force you do not have a 

soparate Judge Advocate General Corps? 
General HARMAN. NO, sir. 
Senator KEFAUVER. What do you think about a separate Judge Ad- 

vocate General Corps ? T 

. 
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(h i r r a l  I l . \ i ~ ~ . ~ x .  Tli~> offi(-inl ) ) w i t  ioii of {l ie  Air Forcc. JIr. C1i:iir- 
p i : i i i .  is t1i:it thc  Ail, F o i w  does iiot 1v:iiit a ,Judge A(1voeate Gciirrul 
C o r p .  ~--lifortiiin:itrl!-. on tha t  particalnr point I disagree wi th  the  
oflic3i;il posit ion of  thc  A!ii- E’o ix~~.  Ii! y n i  want  ing personal opinion, 
I sliiill be gl;itl to tell yoii. 

Seii;itoi. I<w.\IT~x, Il7c> woiiltl like to  have i t .  
( h i t . i x 1  H . \ i < l r  is. 1Iv  p w o i i i i l  opiiiion is tli:it tlie last four sections 

o f  tlie Elstoii \ ) i l l  slnoiiltl apply  to the  Bii. I~’orcr jiist ns it  clocs tlie 
Arniy. and  iin(1tlr t1i:it we ~ v o u l t l  1i:tve a Jriclqe ,!dvoc:itc Geiiei*al C‘oi-ps. 
I tliiiik the piwfessioiial staiitling of tlie I I i i l p  :iclvocatcs ~ v o ~ l d  be 
ret  ;ii netl. 

Yoii Iinvc to h a v e  1:ix-x-yr1-s i n  a group. ~ l i o  have their  efliciency re- 
poi*ts writ ten by other l:iviyei,s. i i i  oi.clei. t o  attrncat young l a y w s  to  
c ~ ) I ~ I ~  iiito tlie Jiiclpe Arlvoc~ate (;eiit>r:iI Coqw or  iiito the Air Force 
t o  mnlre a crii’eer i n  the  legal t1cl)ni~ii i~ii t .  

Sena tor  KEFAITER. \T’h:ir (lo, yoii tliiiik :tboiit the  proposal t o  have 
one Jiidge Advocate General f o r  a11 the  services ? 

Geiieixl H.\RNAS. I woultl see no objection to it.  However,  I th ink  
even under the  iinifoi-m coclr it will op i - i i t e  well to have the  cotle ad- 
rnii1,istered 1)y three sets of peoplr-tlint is. the  Army,  Wavy. and  A i r  
Forc-e each will take c a r e  of the  atliiiiiiisti,atioii of tlir cotle :is i t  applies 
to  the  pnrticiilnr service ixtlier t?inii linving oiie over-all groiip t h a t  
administei*s it on all. becnuw each group of 11s :ire acvqiiainted Kith the  
cnstoms of our own service, xiid i f  we a r e  hoiintl  t o  apply  one set of 
1:in-s to  that  service, I thiiik uiiiformity will be p i w c i v c l  ratlicr t h a n  
hy 1i:iving to  Iiave one Jiitlgr A d v w a t e  Crclit>l.iil for all three services 
:tiit1 one grniip (if lnwyers iintler liini t o  administer i t .  

Senator KI.I.,AI-\xR. D o  yoti th ink  any iippreriable ninoiint of money 
cr,lilll 1)e snvetl by nicr:in~ tlic t h i w  jritlgr :iclvociates general? 

General H.\RN.\s. S o .  silt; I (lo not. I (lo iiot believe so. I th ink  i t  
17.-niiltl take just :IS inan!- people. 111,. Cliairni:in~ to  do tlie job :is it is 
i nk ing  nox-. 

Senntoi- I<EF.\~-ITR. T h a n k  yoii v e i y  niucli, Crcweixl H n i m a n .  I f  yon 
linvrl niiy pI‘0T)OSXlS f o r  nnien(1ineiits t o  sc.t fo r th  an\- views given we 
n-oiilrl he zlil(1 if  yon woiilcl send them to  the  committee. 

General  HARJZAN. All right! sir. 
Senntn,  I<ET-AETER. T h e  committee has hea rd  everyone who has  ex- 

pressed :I clesire t o  be heard. W e  wish to ge t  every po in t  of view 
a n d  to  sliut off no  one who feels they  have a contribution to  make  to  
t h e  suhject under discussion. 

Ts t1~vr.e anyone else here who would l ike t o  testify or t o  make a 
statement ? 

( X o  response. ) 
S e n a i o i  j . 7  :FAUVER. I see you are  smiling, Admiral Russell. 
Adinii<,t: f?TssEr,r,. No! sir. I t  occurs to  me t h a t  there  is n member 

of t he  Coast Guard  here. sir. T h a t  i s  all. 
Sena tor  KEFAUVEII. Oh, yes. 

STATEMENT OF COMMANDER H. J. WEBB, UNITED STATES COAST 
GUARD 

Conini:inder W E ~ R .  Rlr. Chai rman,  t he  Coast G u a r d  and Treasu ry  
D e p n r t m m t  k n o v  t h a t  Rfr. La rk in  has  t h e  viewpoint of t h e  Depar t -  
nient vie11 in  mind  a n d  can express t h e  position of the  Depar tmen t  very 
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ably. I can only say that the Department is 100 percent behind this 
bill and feels that i t  is a step in the correct direction to improve the 
administration of military justice. 

May I ask if 
on page 53, line 12, if the words “or civilians” were added upon the 
suggestion of the Coast Guard? That  is the composition of the board 
of review. 

Commander WEBB. Yes, sir. As originally drafted this read “offi- 
cers only.” The Department requested the committee to  add in the 
nature of an exception the word “civilians” because civilians have al- 
ways reviewed the Coast Guard cases, and i t  was requested to  be in 
the nature of an exception for the Coast Guard. 

The Department wishes to make i t  clear that there was no intention 
to  request this for any seryice, for any of the armed forces but the 
Coast Guard, but the committee accepted it in this fashion. 

The Department felt that perhaps it had done an injustice to the 
major armed forces and wanted i t  to be clear as stated in the House 
record that  the request was for the Coast Guard only, and there was 
no intention of advocating any civilians on these boards of review for 
any armed force but the Coast Guard. 

Mr. LARKIN. I might be able to point out the committee’s reason for 
adopting that, Mr. Chairman. Just  as Commander Webb points out, 
the Coast Guard requested the added provision for themselves. When 
the idea was presented to  the committee, they decided that they might 
as well make it general since the appointment of such civilians in any 
of the armed forces was entirely within the power of the respective 
judge advocates general. 

It is not in the nature of a mandatory provision at  all, and in the 
event they wish to appoint civilians they could, and if they did not 
it would have no effect whatever. But it is our opinion exictly as  
Commander Webb pointed out. 

Senator KEFAUVER. How many lawyers do you have a t  present in 
the Coast Guard 1 

Commander WEBB. At the present time approximately 28 only. 
Senator KEFAUVER. Do you consider that a legal corps-a Judge 

Advocate General Corps? 
Commander WEBB. No, sir. The position of the Departinent i s  that 

the number required is so few that  i t  would be totally unreasonable to 
separate them in any way from the other officers. The feeling within 
the Coast Guard is that officers should be put into one promotion line, 
and steps have been taken to attain that end within the last 15 years, 
on several occasions, and the trend is definitely away from any com- 
partmentation such as that. 

I might add, Mr. Chairman. that present plans are that we will 
eventually need 50 lawyers in order to carry out the provisions of this 
proposed bill. 

Senator KTEFAC-VER. You now have 281 
Commander WEBB. Yes, sir. 
Senator KEFAUVER. Thank you very much, Commander Webb. 
Commander ~ ~ 7 ~ ~ ~ .  Thank you, A h .  Chairman. 
Senator KEFAUVER. I f  there are no further witnesses we mill place 

in the record a t  this point statements nom before the committee and 
any information Fhich is subsequently received and considered by the 

Senator KEFAUVER. We appreciate that statement. 

‘ 
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committee : (1) Statement of Mr. Iiiiowlton Durham, chairman, 
Special Committee on Administration of Military Justice, New York 
State Bar Association; (2)  letter froin Senator Tobey to the chairman 
of this subconimittee ; ( 3 )  letter from Mr. Arthur Farmer to the chair- 
man of this subcommittee; (4) letter from Rlr. George A. Spiegelberg 
to the chairman of this subcommittee ; ( 5 )  statement of Mr,  F. V. P. 
Brya, Bar Association of the City of Sew York. 

(The material referred to is as follows:) 
hfAY 16, 1949. 

To the Committee on Armed Services, United S ta t e  Senate, Washington, D. C.:  
On behalf of the Special Committee on the  Administration of Military Justice 

of the  S e w  Tork  Sta te  Bar Association I respectfully submit the  following state- 
ment  of i ts  views coiicerniiig, the  proposed uniform code of military justice bill 
(S.  S57). This  committee was  appointed during the  summer of 1946 to make its 
own inquiries along lines similar to those then bring carried on by tlie W a r  
Department Advisory (Vanderbil t)  Conmit t re .  I t s  14  members are all veterans 
of the  Army, Navy, o r  Air Corps who served during o w  or  more wars ,  and  all but 
two have been either members of‘ the Judge Advocate General’s Departnient or a t  
yarious times have been detailed to the work of tha t  office. Through tlie then 
chairman of the  conimittee, Judge Philip J. RIcCook, i t  kept in touch with the 
W a r  Department committee. 

When the W a r  Department committee’s report  was published, ou r  committee 
found tha t  while i t  disagreed with i ts  recommendations in several respects, it  
was  generally in accord with i t s  approach and preniises. 

Meanwhile the  House Committee on Military Affairs had been conducting i ts  
own inquiry and  had  issued i ts  report dated August 1, 1946, comprising some 
16 recommendations. These were all carefully considered by us, arid while me 
agreed with most of the  recommendations, \ye disagreed with a few, and  supplied 
some original thoughts of our own. 

We submitted our  original report to the seventieth annual meeting of the  New 
York Sta te  Uar Association on January  24,1947, and  i t  was  by vote of the members 
present adopted. 

Since then the  Elston bill affecting the  Army before unification has  been enacted 
in to  lav ,  and  the majority of our recornmendations have been dislmwtl of, 
general& speaking, in a manner satisfactory to us . 

Now, Four committee has  before it for  consideration S. 8-57, R bill to provide a 
Uniform Code of hlilitnry Justice. In  the  hope tha t  our  evaluation of the  pro- 
posed legislation may be helpful to you in your considerntioii of th i s  bill, we  have 
pregared the following summary of our  study. 

I+om first to las t  me have believed, argued for ,  and emphasized t h e  principle 
tha t  the jndic4ial system of the  armed services should not be removed from com- 
mand control. 

The  u n i f o m  code wisely continues the  authority to convene the  court in t he  
cornmandine officer (arts. 22, 23, 24) .  The init ial  action on the  record a f t e r  
t r ia l  is  also taken by the  convening authority ( a r t s .  60, 01, 62, 6 3 ) .  These pro- 
visions a re  suhstantially the same as present Army ant1 Navy procedure. Provi- 
sions for rc1vic:w by hoards of revie\%‘ constituted by the Judge Advocate General 
( a r t s .  03, 66) a re  substantially similar to  the  present Army system of review. 
Firinlly. t h w e  is a wholly new provision for review hy a Judicial Council ( a r t .  67) 
with provision for appellate counsel ( a r t .  70) .  Improper interference by the  
conitwing aiithority or any other commanding officer, with the  court or with 
“any riic~inher, law officer, or counsel thereof“ i s  prohibited (art. 37) and  i s  made 
punishahlo ( a r t .  98). 

In  our original rpport to t he  New York Sta te  B a r  Association, above referred 
to. we  presented a nninhcr of ohjecfions to  recommendations contained in the  
Report  of the  House (hmmit tee  on Military Affairs (Rept.  No. 2722, August 1, 
1946). Our most important ohjections have either been recognized or otherwise 
disposed of to our general satisfaction in the  subsequent enactment of t h e  Elston 
bill. 

On the  qiwstion of scparntion of courts mar t ia l  from command we know t h a t  
separation will  he pressed for by i t s  advocates, a s  it has been hy the  Vmderbi l t  
committw, 1 hc American and other bar associations. We urge the  contrary view, 
as we h:iw from the  beginning. We agree with .Judge Patterson, who has  
repeatedly said : 
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“lt would be unwise to have particular functions within the Army carried out 

by officers who are  independent and separate from command and the responsi- 
bilities which go with command.” 

We also agree with General Eisenhower, in his statemnt to members of the 
Kew Pork Bar a t  the Lawyers Club on November 17,1948, that : 

“This division of command responsibility and the responsibility for adjudica- 
tion of offenses and of accused offenders, cannot be a s  separate as it is  in our 
democratic government. 

“Somewhere along the line * * the man who makes the flnal decision 
must have also on his shoulders responsibility for winning a war ; and please 
never forget that.” 

The succ,ess of a n  army depends upon its commander. His is the responsibility 
to maintain discipline in the command. So also must he bear the responsibility 
for the proper administration of the system of justice within his command. 

Because we find some abuse of authority gives no sufflcient reason for abandon- 
ing the cardinal principle of unity of command. The Proposed Uniform Code 
makes provision for correcting abuses. It wisely codtinues this essential function 
of discipline substantially as  it was under the previous Articles of War and 
Articles for the Government of the Navy, leaving responsibility for the adminis- 
tration of military justice where it properly belongs, on the shoulders of the com- 
mander who is responsible for the conduct of the war. We emphatically disagree 
with the views on this subject, as  expressed by the chairman of the special com- 
mittee on military justice of the American Bar Association, to your committee, 
on May 4, 1949, This principle ia so fundamental that  we believe it cannot be 
overemphasized. 

Our committee is unanimous in favoring the adoption a t  this time of a unlform 
code for the three services. 

With respect to proposed articles 16, 26, 39, and 51, which deprive the “law 
o5cer” of the right of any vote on the flndings and sentence and exclude him from 
the deliberations of the court, a minority of our committee feel that the law o5cer 
in  the average court martial is the best qualifled ofEcer on the court, that he a c a  
as a balance wheel to keep the court in line and should retain his present right 
to take part in deliberations of the court, including the right to vote. The major- 
ity of the committee, however, feel that the proposed change would elevate the 
law member, rather than lessen his importance and that, under this provision, he 
will assume more of the position of an unbiased judge, as  in a civilian case, an 
advantage which would outweigh the objections to the proposal. 

With respect to the proposed article 66 ( a ) ,  which provides for the appointment 
by the Judge Advocate General of each of the armed forces of one or more 
boards of review, our committee, with only two dissents, favors the change 
proposed by this article. It is believed by the majority, that although certain 
powers a re  taken away from the Judge Advocates General under the proposed 
legislation, nevertheless through the power of appointment of the members of 
the boards, they do retain the power to  appoint to the boards qualifled personnel 
and that this provision is a sufflcient guaranty that the system of review will 
be competently handled. 

The proposal to create a judicial council compoSed of civilians only, as set 
forth in article 67, is opposed by a majority of our committee who feel that 
this provision will prove detrimental to the administration of military Justice, 
and that the flnal review of court-martial cases should not be removed from 
the military and turned over to civilians to be appointed by the President 
alone, without the advice or consent of the Senate. 

The committee is also opposed, one member dissenting, to the proposed 
article 2 ( 3 ) ,  giving courts martial jurisdiction over reserve personnel in in- 
active training duty. 

Our committee, two members dissenting, favors the p:?Dosed article 27 ( b )  
requiring that trial counsel and defense counsel be lawyers, 2nd also article 58, 
permitting confinement in a penitentiary €or any offense. With respect to this 
provision, we had the great advantage of hearing the report of our former 
chairman, Judge RlcCook, whose duties duxing World War I1 required him to 
study and make recommendations with respect to penology as  applied In the 
Army and tlrp Navy We have also considered reports that the Navy system 
as  incorporated in proposed article 58, which p r m i t s  the transfer of court- 
martial nrisoners to institutions under the control of the Department of Justice, 
Is henpficial both to the service and the prisoner. Under the Navy system oppor- 
tunitv is presented to segregate psychopaths and more serious offenders from 
others and to provide for their rehabilitation. I t  is considered by O U I  committee 

S!)OSM 0--60--73 
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that this legislation would, undoubtedly, be supplemented by administrative 
regulations designed to prevent any abuse ot  the proposed system. 

From the foregoing, you will see that our committee after further oppor- 
tunity for study of the proposed code, still believes that on the whole S. 857 is 
a good bill and that with the two exceptions noted, viz- the appointment of a 
judicial council composed of civilians and the proposal for courts martial juris- 
diction over reserve personnel, it should be enacted. 

Respectfully, 

Chairman, Speczal Committee on Administration o f  XiLitary Justice, 
KNOWLTON DURHAX, 

N e w  York S ta te  B a r  Association. 

UNITED STATES SENATE, 
COMMIITEE O N  INTERSTATE AND FOREIGN COMMERCE, 

J m e  2, 1949. 
Hon. ESTES KEFAUVER, 

Chairman, Subcommittee of the  Committee on Armed services, 
United Btates Senate,  Washington  25, D .  C. 

DEAR SENATOB KEFAUVER: I am writing to you with reference to H. R. 4080, 
a bill to establish a Uniform Code of Military Justice, upon which you have 
recently held hearings. 

When the House Armed Services Subcommittee was considering the original 
Gill (H. R. 2498), I sent Mr. Robert D. LHoureux, counsel for the Senate 
Banking and Currency Committee, to present my views upon this legislation. 
RIis testimony is carried on pages 808 to 825 of the hearings on that legisla- 
tion. A s  stated on page 810 of those hearings, Mr. L’Houreux represented my 
views upon the matter. 

While some of the changes suggested by me were made in the hill, I was 
somewhat disappointed and disillusioned when the House adopted R. R. 4080, 
which leaves untouched most of the substantial evils contained in H. R. 2498. 

I had intended to appear before your subcommittee to present those views, 
but I was detained here and out of town upon offlcial business, and it was im- 
possible for me to do so. In the meantime, the Judge Advocate General of 
the Army and the Judge Advocate General of the Air Corps appeared before you 
and suggested most of the changes that I had advocated before the House 
subcommittee and other amendments which are  also worthy of thorough con- 
sideration. I t  is my sincere hope that your subcommittee will consider in- 
corporating into €7. R. 4080 most of the changes suggested by the Judge Advocate 
General of the Army. If those changes are  not made, I am convinced that it 
would be much preferable to allow the present military law to stand. I a m  
for a uniform code of military justice, but not at the expense of basic rights now 
guaranteed to the average soldier and officer. 

If H. R. MSQ is reported substantially without changes by the Armed Services 
Committee, I shall consider i t  my duty to bring the facts to the attention of the 
Senate by,introducing the bulk of the amendments proposed by the Judge Advo- 
cate General of the Army and discuss them thoroughly upon their merits. It 
means inconceivable to me that the Congress will disregard the benefit of the 
experience of the Judge Advocate General of the Army, who has had such thor- 
ough and first-hand experience upon the matter. 

If your hearings have not yet been printed, I would appreciate having this 
letter incdrporated therein. 

Sincerely yours, 
CHARLES W. TOBEY. 

STERN & REUBENS, 
N e w  York ,  N .  Y., Y a y  6, 1949. 

Hon. ESTES KEFAUVER, . Senate Committee on the  Armed Services, 

MY DEAR SENATOR KEFAUVER: In  response to the request that you made of me 
a t  the conclusion of my testimony respecting the proposed Uniform Code of 
Military Justice before your subcommittee on hlay 4, 1949, the following are  
the changes in the code which I believe important. These, of course, are  in 
addition to the basic amendments dpsigned to eliminate command control of the 
courts which form part of the material submitted by Mr. George Spiegelberg. 

Senate O n c e  Bi6ilding, Washington, U .  C. 
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1. Article 104 of the  Army’s Articles of W a r  presently provides tha t  the  com- 
manding officer may impose disciplinary punishment upon persons of h i s  com- 
mand without the intervention of a court  martial  unless the accused demands  
t r ia l  by court martial. 

Article 15 of the  Uniform Code omits the  qualification which gives the accused 
the  right to demand trial  by court martial .  T h a t  means tha t  under the Uniform 
Code personnel may be punished, however unjustly, by their commanding offlcer 
in the  manner described in article 15, without recourse to trial by an  impartial  
body. 

I believe this omission to be wrong, both morally and  from the standpoint of 
morale. The fac t  t ha t  discipline may be ma‘intained while reserving to per- 
sonnel the right to demand trial  as a n  alternative to accepting disciplinary pun- 
ishment from a commanding officer, is proved Fy t he  fact  t ha t  A. W. 104 has  
existed in i ts  present form for  nearly 30 years. J h e  Navy has no such provision, 
but historical precedent should not furnish an  excuse fo r  the continuation of 
injustice. 

For  these reasons, article 15 slrould be amended by adding to subdivision ( a )  
a f te r  the  words “without the intervention of a court martial,” the following words, 
which appear in the  present A. W. 104: “unless the accused demands t r ia l  by 
court martial”. 

Subdivision ( b )  of article 15 should also be amended to read as follows : 
“The Secretary of a Deportment may, by regulation, place limitations on t he  

powers granted by this article with respect to the  kind and  amount of punish- 
ment authorized and  the  categories of commanding officers authorized t o  exer- 
cise such powers.” 

2. Under the  uniform code, special courts martial  have been given the power 
to  adjudge a bad-conduct discharge. There i s  no provision for a law offlcer 
to serve on special courts martial, nor need t r ia l  counsel or defense counsel 
be qualified attorneys, as in the case of general courts martial. This distinction 
between special and  general courts is  justifled because of military necessity, 
biit the  justifi?ation shoultl not be carried to the point where a bad-conduct 
di:chargc ni:iy be iiiiposetl without the  presence of a single qualified legal 
adviser. A bad-conduct discharge will be a s ta in  on a man’s record throughout 
life and will seriously affect his opportunities to obtain emploplent  and  his 
changes for advancement. Such a stigma and  the  imposition of such a handicap 
should not be imposed unless a law officer shall  sit as a member of the  court  
to guide i t  in i ts  reception of evidence and in the application of the  relevant 
law. 

I t  is, therefore, strongly urged tha t  article 19 be  amended by adding t h e  
following words a t  the end : “and unless a law officer, qualified as set for th  in 
art icle 26 ( a )  hereof, shall  be appointed to the  court  and shall be present 
throughout t he  trial.” 

In  H. R. 2498, article 
GG ( e )  provided tha t  within 10 days a f te r  any  decision by a board of review, 
the  Judge Advocate General may refer t he  case for reconsideration to the  same 
or another hoard of review. Upon the  strong representations of several witnesses 
who appeared before the House committee, this subdivision was  stricken from 
article (56 in 1% R. 4050, which was passed by the House yesterday. Never- 
theless, 11. R. 4080 contains the  provision in article 70 ( e )  tha t  i t  shall  be 
the  duty of appellate defense counsel to  represent the accused--“(3) when the  
Jutlge Advocate General has  yequested the reconsideration of  a case before the 
boaid of review or has  transmitted a case to t h e  Court of Military Appeals.” 
It would seem that the  italicized words have been permitted to  remain in  th i s  
article by oversight. 

In  view of the  possibility tha t  you may not have seen the  editorial entitled 
“For  Military Justice” which appeared in the  New York Times this morning, 
I enclose a copy of tha t  editorial. 

The  coverage of your subcommittee’s hearings by leading newspapers a n d  the  
appearance of this editorial indicate tha t  the subject of a decent code of milita:.v 
justice in the  armed services, and in particular the divorcement of t he  courts 
fro111 conimand control, is a matter of great interest  to the  American people. 
The  House Committee on Armed. Services states in its report, page 8, “we 
fully agreed tha t  s w h  a provision might be desirable if i t  were  practicable, 
but we a r e  of the  opinion tha t  i t  is  not practicable.” The  desirability of this 
reform appears to be practically universally conceded, and  not a single ,sub- 
stantiating fac t  to bolster the  conclusion of impracticability has  &een stdted. 
I believe tha t  in my testimony before your subcommittee I demonstrated tha t  

3. The iinal amendment to  be suggested is technical. 

They should be stricken. 
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the services had themselves, during World War 11, adopted such system, fn 
several instances, as  refuted their present claim that the system would be 
impracticable. 

May I therefore urge, certainly not in my own behalf, but in behalf of those 
millions of American citizens who are  now serving and who will hereafter serve 
their country in its armed forces, that your committee consider favorably the 
reforms in the court-martial system which have been advocated by the American 
Bar Association and by my own association. 

Sincerely yours, 

C h a i m m ,  Cmmdttee on Militwy Law, War  Veterans Bw Assouiution. 
AXFEW E. B’aMEB, 

AMERICAN B m  ASSOCIATION, 
SPECIAL COMMITTEE ON MILITABY JUSTICE, 

M a g  6, 19@. 
Hon. EBTEE KEFAKWEE, 

My DEAR SENATOR: On behalf of the American Bar Association and on m7 
own behalf, I want to thank you for the very courteous reception I received from 
your committee on May 4 when I testifled with respect to necessary amendments 
to the proposed Uniform Code of Military Justice ( 9. 857) I 

I am taking the liberty of enclosing a copy of an editorial which appeared In 
the New York Times on May 6,1949. 

As I stated a t  the hearing, I know that the American Bar Association will be 
glad to assist in any proper way possible to assure the adoption of the amend- 
ments necessary to effect real reform in military justice. 

You have probably noted that the House passed the bill without the required 
amendments and that House Report No. 491, the report of the House Armed 
Services Committee, states in substance a t  page 8 that thg witnesses who appeared 
before that committee were opposed to command control of the courts, but the 
committee believed that change was impracticable, although they stated no reason 
for  their views. I should also like to say that Prof. Edmund Morgan, chairman 
of the committee which drafted the uniform code, expressed a similar view in a 
letter written to the secretary of the American Bar Association on March 1, 1949, 
and repeated that view in his testimony before the House Armed Services a m -  
mittee. I have his permission to quote from that letter and the subsequent one 
received by me, so long a s  I make it  clear that the views expressed by Professor 
Morgan are  his “recollection and interpretation of the views of the committee.” 

In the letter of March 1, Professor Morgan said : 
“It was the opinion of our committee that it would be entirely impracticable to 

have such appointments ( the appointment of the court) made by the Judge Advo- 
cate General’s Department without the closest cooperation with the command 
officers concerned. This would necessarily mean that the function would be 
delegated t t  the local representative of the Judge Advocate General’s 
Department. 

Upon receiving a copy of Professor Morgan’s letter, I pointed out to him that 
our proposed reform did not envision the appointment of the court by the “local 
representative” of the Judge Advocate General’s Department attached to a divi- 
sion, but rather by the Judge Advocate General’s Department representative a t  a 
higher echelon, a t  least in those cases where there was evidence of command 
interference with the functions of the court. In response to  my letter, Pro- 
fessor Morgan wrote a s  follows : 

“As to the plan which you propose for eliminating command control, I agree 
that if each division commander is required to furnish a list of officers for court 
martial duty to the Army commander, and if there is a statutory provision that  
the local Judge Advocate General will select the court for any division from 
officers of other divisions, you will secure much more freedom from command 
oontrol of the trial courts : otherwise, I am still from Missouri.” 

I n  view of the fact that our proposed r’eform does permit the selection of the 
court for any division from officers of other divisions, it follows that this is a 
method for freeing the court of command control which Professor Morgan 
believes to hp effective. As to its practicability, T refer you to the twt imono of 
Mr. Arthur Farmer of the Veterans Bar Association who gave specific instances 
in  the last war in which traveling teams administered justice to isolated units. 

United Xtates Senatw from Tenneeeee, 
Xenate O m e  Building, Washington, D .  0. 

i 
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What was practicable under the e a t i n g  method is sureQ,as  practicable under 
the proposed reform. 

I trust you will paruon the length of this letter, but the last opportunity 
for effective eobrt-martial reform is now in the hands of your committee and 
the S q a t e .  

I am taking the liberty of enclosing four copies of this letter in the hope 
tha t  you will see flt to distribute them to the members of your subcommittee. 

GEOEQE A. SPIEOELBEBO. 
Yours sincerely, 

STATEMENT BY FBFSEBICK V. P. BEYAN, CHAIBMAN, SPECIAL COMMITTEB ON MILI- 
TARY JUSTICE OF THE BAR ASSOCIATION OF THE CITY OF NEW YORK 

As chairman of the special committee on military justice of the Association of 
the  Bar of the City of New York, I appear before your committee on behalf of 
that association. The association is the senior bar association of New York, and 
has a membership of 4,750 lawyers throughout the greater city. 

The association, through its military justice committee, has made a thorough 
study of the court-martial systems of the armed services, and has followed care- 
fully the progress of the proposed reforms which have been before the Congress. 
As lawyers, we are  deeply concerned with the administration of justice as it 
affects millions of young Americans. Nonetheless, we a r e  fully cognizant of prac- 
tical military necessities and requirements and well aware that  we are dealing 
with military justice and not with justice in the abstract. 

In  this connection, I might mention the fact that I served in the Air Force 
i n  the last war for 4 years, 3% years of which was overseas. During the major 
portion of that period I was deputy chied of staff of the Second Air Division of 
the Eighth Air Force, with the rank of colonel, which division was continuously 
engaged in heavy bombardment combat operations against the enemy. As part 
of my duties, I was concerned with the administration of the court-martial 
system for 56,000 officers and men. On occasion I have served as trial judge 
advocate, defense counsel, law member, member and president of general courts 
martial. All of the members of our committee have also had wide practical 
experience with the system in the fleld, either in the Army, Navy, or Air Force. 

We do not believe that the need for extensive court-martial reform is any longer 
seriously questioned. A11 boards and agencies which have made a study of the 
subject a re  in agreement on this score, and discussion with great numbers of Army 
and Navy personnel, both ofacers and men, who are  familiar with the court- 
martial system completely confirms that view. The question before your com- 
mittee is, therefore, whether or not the proposed Unified Code of Military Justice 
accomplishes the reforms of the system which are essential. 

The term “military justice” should not be an anomaly, for there is nothing 
inconsistent between the word “military” and the word “justice.” What is 
required is a system which administers justice with fairness and objectivity and 
with full protection for the respective rights of the accused, on the one hand, and 
the prosecution, on the other. A system which achieves this inspires confidence 
i n  the personnel whom if governs and tremendously heightens their morale. A 
system which fails to do so can only result in the lowering of morale and is 
unworthy of the American tradition. 

We are  happy to be able to say that H. R. 2498 goes a long way toward accom- 
plishing this objective and is a great improvement on previous legislation of this 
character. The committee which drew the uniform code of military justice and 
its staff are  to be highly commended for the work they hare  done, particularly in 
view of the delicate balance required to meet the varied views of the three armed 
services. 

We believe that H. R. 2498 is a very able and well-drawn piece of legislation. 
Speaking generally, it provides a clear, workable, and uniform code for the admin- 
istration of military justice, and in this respect alone fulfills a long-felt need. 
Furthermore, it makes a large number of important changes which will improve 
the administration of military justice in many major respects. It has also 
clarifl-a and arranged in orderly fashion a whole mass of provisions which were 
difficult to understand and often obscure. 

I wish we could go further and say that this bill presented the ultimate answer 
to the problem of military justice reform. Unfortunately, we cannot sQ that, for 
the reason that, as  I will point out later, the bill is deficient in one vital respect, 
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which affects the heart of the whole matter. However, the bill as a whole i5.a 
g w d  one, as f a r  as it goes, and I want flrst to mention a few specific examples 
of Its many excellent features. 

One major criticism leveled a t  the old system of military justice was that the 
rights of the accused were all too frequently prejudiced because of the lack of 
capacity of defense counsel. The proposed bill corrects this situation by requir- 
ing in article 27 that both trial counsel and defense counsel in general courts 
must be fully qualified specialists in the law, and in special courts that  the defense 
counsel have the same qualifications as the trial counsel, These provisions greatly 
strengthen the system by protecting the essential right of the accused to have his 
case fully and competently presented. 

The salutary provisions of article 38, subdivision c, permitting the flling of 
briefs by defense counsel for consideration by the reviewing authority should also 
be noted. 

Articles 26 and 51, prescribing the qualiflcations and duties of the law offlcer 
of the court, are  particularly sound. The law offlcer, who must be a fully qualideo 
lawyer, becomes in effect a judge, with the power to determine all questions of 
law during the course of the trial on the basis of his specialized knowledge. The 
lay members of the court perform the functions of a jury and pass upon the facts 
under appropriate instructions from the law o5cer. This is a proper separation 
of the judicial function and the fact-finding function, which should prevent over- 
reaching by the President and lay members of the court and make for a record 
which is susceptible of intelligent review. We heartily endorse these provisions. 

The provisions of the proppsed code a s  to review are in general good and repre- 
sent a great improvement over the cumbersome review machinery provided by 
the Elston Act. While we differ on such details as  the right of the Judge Advo- 
cate General to refer a case for reconsideration to another board of review, if 
dissatisfled with a decision (ar t .  66e), nevertheless the review provisions provide 
a proper and appropriate method for review of the trial record. Boards of review 
are properly given the power to consider weight of evidence. 

Such a 
body, tantamount to a supreme court of military justice, has long been necessary. 
The qualiflcations of its members and the perquisites and compensation granted 
them will, we hope, ensure that it will be composed of men of judicial caliber. 
I t  will be able to establish a body of case law, which will implement the provi- 
sions of the code and furnish general standards for the administration of justice 
in the various types of situation with which courts throughout the armed services 
a r e  confronted. I t  should also afford a great measure of protection against 
abuses of the system. 

The annual survey of the operation of the code made by the Judicial Council 
and the rarious judge advocates general should be most useful in securing uni- 
formity on questions of policy and in the development and improvement of the 
machinery of justice. 

These are  but a few of the many excellent provisions of H R. 2498. However, 
we cannot give any unqualifietl endorsement to this bill when it has failed to  
remedy the most important single defect in the old system. 

The major criticism of the system of military justice ns it operated during 
the war was that the court9 which tried the accused were sub,ject to the influence, 
if not the control, of command, and such influence or control \vas frequently 
exercised. As stated i n  the report of the War Department Advisory Committee 
on Military Justice, dated December 13, 1946, a t  pages 6 and 7 : 

“The committee is convinced that in inany instances the comrnsnding officer 
who selected the nienibcm of the courts niade R deliberate attempt to influence 
their decisions. * * * Not infrequently the mrnihers of the court were given 
to understand that in case of a conviction they should impose the maximum sen- 
tence provided in the statute so that the general, n h o  had no power to increase 
the sentence, might fix it to suit his own ideas.” 

A system of “justice” in which there is placed in a single individual the power 
( a )  to order the arrest of an  individnnl: ( h )  to prefer c1i:irges against him : ( c )  t o  
appoint counsel for both defense and proserution : ( d )  to appoint the trial court 
from among 1)ersons who are subject to his control or domination; a n d  ( c )  t o  
review the decisions of such courts, is abhorrent to every concept of American 
jus t ic~ .  For when s w h  p n w r  may he wiel(led, the temptation is alinost irre- 
sistible, however well-intentioned the xnotives, to w e  it  to influence or control 
decisions as  to guilt or innocence, arid as to sentence. 

There is only one way to  prevent the frequent euercise of such power and that  
is to remove from command the power to control or influence the courts. 

We particularly commend the provisions as  to the Judicial Council. 
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We agree that maintenance of discipline is a function of command. But there 

is a clear distinction between the right of command in the exercise of that f u n c  
tion, to order an accused to trial and control the prosecution (which are  undoubt- 
edly command functions), and the right or power of command to influence the 
court in determining the guilt or innocence of the accused and the sentence to be 
imposed upon him. The later are  powers which command in theory expressly 
disavows and should never exercise. Command must be prevented from exercis- 
ing them in the future as  it has in the past. 

This can be easily accomplished without withdrawing from command a single 
power necessary for the maintenance of discipline. The commander must retain 
the power to prefer charges, to refer them for trial, and to control the prosecution 
of the case. But once the case has been referred for trial, then the processes of 
objective justice should be free to operate. This is the line of division, and from 
this point forward an independent judicial arm of the service should be responsible 
for seeing that justice is done. 

This judicial authority should convene the court, and appoint its members. 
I t  should also appoint defense counsel. The members of the court should be 
appointed from panels selected by commanders and submitted to the convening 
authority. The convening authority should be on n sufficiently high level so that 
the panels will afford a wide range of selection, and, in the cases where justice re- 
quires, a court may be appointed, composed of officers and men from units other 
than that of the accused. 

When a case has been decided, the record should pass to the judicial arm for 
review, subject only to the right of the commander to exercise clemency or remit 
the sentence. 

The proposed Uniform Code of Military Justice draws no such line of division. 
I t  leaves in the hands of the commander all of the powers which enable him to 
influence or dominate the court, and thus perpetuates the major evil of the old 
system. This is the opportunity to correct this evil, and to make the excellent 
proposed code into legislation which will complete the reform of military justice 
which has so long been necessary. 

I t  must be remenibwed that the American armed services in time of war and 
now in time of peace are citizen-armed services. Their fighting capacity is de 
pendent upon their morale. Morale will never be so high a s  when the individual 
soldier, sailor, or airman is convinced that he will get a square deal under a 
system of justice which is in accord with his traditional philosophy of what 
justice should be. 

We urge upon this committee the passage of the proposed Uniform Code of 
Military Justice embodied in H. R. 2498, modified only by provisions necessary 
to withdraw from command the power to influence or control the courts. This 
Nation will then hare  a system of military justice which should insure to the 
members of its citizen armed services equal justice under law which is the right of 
every American. 

Senator KEFAWER. On behalf of the committee I want to express 
our thanks to you officers and civilians and all of you who have assisted 
the committee so much. 

If there is nothing else that will terminate our hearing. 
(Whereupon, the hearing then, a t  4 p. m., Monday, May 9, 1949, 

adjourned. ) 
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FRIDAY, NAY 27, 1949 

UNITED STATES SENATE, 
SUBCOMMITTEE OF THE COMMITTXE ON ARMED SERVICES, 

The subcommittee met, pursuant to  adjournment, a t  10: 15 a. m., 
i n  room 212, Senate Office Building, Senator Estes Kefauver presiding. 

Present : Senators Kefauver and Saltonstall. 
Also present : Mark Galusha, of the committee staff ; Felix Larkin, 

Assistant General Counsel, National Defense Establishment ; Prof. 
Edmund M. Morgan, Jr:; John H. Simms, Office of the Legislative 
Counsel of the Senate ; and Robert Haydock. 

Senator KEFAUVER. Well, gentlemen, considerable time has elapsed 
since we completed our hearings on the uniform court-martial bill, 
because it has been difficult to  find a time when we could all get 
to ether. 

%ome time ago the staff prepared a brief setting out the major 
points of differences of the several witnesses with respect to the bill. 
Because this is a rather lengthy and complicated bill, i t  appears that 
the best way to go about working on the bill is, insofar as possible, 
to  settle these major points first. Once these are settled, the staff, 
with the help of Rlr. Simms of the Office of Legislative Counsel and 
Mr. Larkin from the Defense Establishment, can then prepare the bill 
for further study by the subcommittee. By coming to  an agreement 
on these major points first, I believe we will save the time of the sub- 
committee in  the end. 

A t  our first hearing on this bill Professor Morgan gave a general 
discussion of the bill. I presume that the Commission that prepared 
this bill, of which Professor Morgan was the chairman, heard the 
same points of difference that have been raised in our hearings. For 
this reason I have requested Professor Morgan to  be present this 
morning to give us the benefit of the committee’s views in arriving 
a t  their decision. 

Professor Morgan, I want you to know tha t  we appreciate your 
willingness to  come here to assist us. Unless you have a statement 
to make at  this time we will take up the points of difference as out- 
lined in the brief prepared by the stdff. 

Washington, D. C. 

We have the letter here with eight points of controversy. 
Professor MORGAN. Yes. 
Senator KEFAUVER. Firs t  is control, command control. 
Professor MORGAN. Would you like to have me go into those one 

Senator KEFAWER. Yes, if you will. 
after another? 

c 
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Professor MOROAS. I iini l)repire(l to  (lo i t  :ill right, I think. 
Senator IZEFAU~ER. ,111 riglit. sir. 
I may state how I feel a t  this time about command control. I think 

there is co~isiderable in tlie position of the ilmerjcan Bar Assocjation, 
if it is feasible, :und we woliltl like to  have your opinion about it. 

Professor Mo~o. i s .  That  is exactly the way me felt about i t  our- 
selves, Mr. (’1i:iii.iii:iii-es:~ctly the way we felt about it. 

1 lie question vI.:i,q. fiwt. is it feasible: 2nd then, second, is  it a scheme 
which A h .  Spieplberg  suggests which Ivill? for example, accoiiiplish 
the eliniination of conimand control. 

Wlint Mr. Spiege1bei.g h i s  eiiitl is that nobody has sliown tha t  it 
would not work, ant3 I cnn say, bv the same token. lie lias not sliown that  
it would work xiid his siiggested nmendnients sliow it  will not ~vork. 

The only thing that you c:iii sa:\’ about it is. generally speaking-we 
put  this all up to the full coinmittee. and I think maybe, blr. Chair- 
mun. I ought to tell yo11 how thnt conimittee v a s  formed. Do you 
know lion. that conimittee w i s  formed ? 

Senator KI;F,\LTER. TTell, you have told us, but state it again. 
Professor MORGAS. Yes. We had reprc>seiitatives of all the services 

present i n  the working group untleia Mi. Larlrin ; we hat1 representa- 
tives of tlie Judge ,1dvocate General‘s office f rom eiicli service, :ind in 
the meetings of the fil l1 conimitter, each one of the Vnder Seci,ctaries 
or Assistant Secretuies, lind riglit at his right-linntl a high-ranking 
officer of the Judge A1clvocate General of the service. and it was agreed 
at  the beginniiig that wliatever wine out of the comiiiittee irnani- 
mously would be supported by eacli one of the services sepprately. 

If there was n dissent. then the service \vould be free, if you \ranted 
them to do so. to tell wliat their paiticular views viere. 

Sow.  on coiiimantl contiwl we considered this matter that  Mr. 
Spiegelbei*g sug,rpestetl. blr. Larkin a n d  I had a conference one eve- 
ning for several hours T-iith Mr. Spiegelberg. JIr. Farnier ant1 RIr. 
B i y n ,  as well as  nne ntlier-- 

r . I  

Jfr. I i 2 i R I < I S .  hfr. lYr1S. 
Professor MORC:ZS. 311.. Wels. y . s .  al l  of ~ l i o m  are in fxvor  of con- 

trnlling conim:ind rwntrol 1)y t l i e  usc’ of :I 1):iiiel of eligible court 
meinheis. 

lye  repoi.ter1 tlie ixlsiilt of  t1i:it coiifeiwic(h t o  tlir coniniitt ?e. Encli 
inemher .wlio Iiacl anything to (lo with the service saitl that  it ~vould 
he entirely inipixctirnhle. iIII(1 I tliiiilc ynii know that, is tlie position 
that Gener:il R i tw  took t)efol.P thc Hoiise ~ o n i ~ i i i t  tee. 1 iind(.rxtnnd 
that lie tIioiiglit it might he pnssiblc iuirler some cit-ciimstnnces here. 

Thc dfit:iils ~ v l i i c ~ l i  tlie s r i ~ i c c ~ s  gave 11s were tliese : Snppnsing that  
you Iiave. tn  take Jfr. Spiegelbwg‘s ex:iiii])le, a n  arrriy wi th  six or seven 
(livisions. :inti ac(wr(liiig t o  his sclieine. the  cnniinaii(lei* of division 1 
i Y i I 1  selecet i\ groli1) of prl’sol1s eligihlp for (~~)ii~~t-i i i : i i~ti : i l  tlllty. T tlo 
not know w I i c l t l i ( 1 r  it incliitles enlistt%tl nicw :IS well as officers. but lie has 
got to  select t1i:it group tlint lie tliinlis cwiild oi)er:ite on :I ooiiit martin1 
fo r  liis division. 

Each  one of tlie dii-ision cornmandws makes a simi1:ir ,celection. and 
then they send that list to  the Army comm:intler. 

Th e A r. m y c om m a 1 i tlr 1”s j I 1 (1 ge, :it l voc a t e ,  \v 11 i ( 5 1  1 ever j 11 rl ge a cl voc a t e 
is assigned there. then t:ikes th:it list. and whenerer there is a court. 
martial for division 1 lie seiitls d o n n  tlie n:imrs of the pewons who 
are to he chosen for the court martial, yo11 see. 
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Now, the point that he made to us was that-let us confine our- 
selves to division 1 first. How many men, how many officers is that  
going to take? How inany officers is it going to  take? They will have 
to  have a court martial of five if i t  is a general court. If they have 
more than one court going a t  one time, they will have to  have a t  leas,, 
10, and i t  would not do just to make a panel of 5 or 10 under those 
circiinistances, because you would have to  have considerably larger 
numbers. 

Well, now, after that panel went up there, these men would be rac- 

to  be set aside, so that whenever you had a court martial here all those 
men or the number that  this man up here, this Judge Advocate Gen- 
eral up  a t  Army headquarters, would pick from that, so that  meant 
t ha t  you would have to have those men practically isolated, and that  
would interfere with the orderly operation of division 1; and you 
do not know whether when the cases are enlisted men’s cases- 

Senator KEFAUVER. Professor Morgan, he said this would only 
occur where the staff judge advocate- 

Professor MORGAN. Of the Army. 
Senator KEFAWER (continuing), Certified or contended that there 

would be an effort to direct the court by the commanding ofticer. 
Professor MORGAN. Yes. 
Senator KEFAISVER. And that i t  was only in those cases that you 

would get your personnel fro maiiother division. 
Professor MORGAN. I am not talking about from another division; 

I am talking abut division 1 from the practicability standpoint. 
Here is division 1 itself, and suppose the commanding officer picks 

them all from division 1. Suppose the Army Judge Advocate picks 
all the men from division 1; you have required the commander of 
division 1 to send to the Army’s Judge Advocate General the list of 
men. Now, if when lie sends down his list for this court martial 
they are on some other assignment. what are you going to do about it? 
H e  will have to have another list go up to the Army headquarters, 
and then there Fill hare  to be a new list selected, but if the thing 
is going to  work under those circumstances, this group that has been 
picked out will have to practically be segregated for  court-martial 
work, so that this Army commander of division 1 will not be able 
to  use them. 

Senator KEFAUVER. Why cannot the personnel of the court be picked 
as it is now, but if the Judge Advocate General feels that  it is going 
to be directed or influenced by the commanding officer, then, in that  
event. why, use a court selected from some other division, 

But  horn is the Judge Advocate 
General up here going to know whether the court will be affected 
by command? Of course, 
vou can see if the other five divisions have to keep men also, the other 
five mny not only keep them for their ovin work, but you know tha t  
they might be transferred to another division, that is their scheme- 
now, I do not know anything about operations, but the men who have 
had experience that way, General Riter has had a lot of experience- 
he has said that would not work; that  it is an interference with the 
orderly workings of the division, so that goes to  practicability. 

There are two issues there. Senator: One is practicability. 

tically unusable by the commander of division 1. They would % ave 

Professor MORGAX. Oh, surely. 

I am talking about this division now. 
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Granted that  SOLI coiild put  this scheme into effect, and granted that 
the selection for  division 1, first, is going to be made all  fro111 division 
1, the commanding officer is not going to  be allowed to  select them, 
so they may;  the Judge Adrocate General up here is  going to be 
allowed to select thein-jf the coniniancling officer sends Lip only the 
minimum number of names, if lie does that, then he has selected the 
court martial, has he not?  

Senator S.\I;I~A~T.\I,L. Yes. 
Professor Rlom.\.s. So, lie has got to send up more tlitiii tlie niini- 

mum, considerably more t1i:in the minimum nuinber. has lie no t?  
Senator S.\LTOXSTALL. Yes. 
Professor MORGAN. Then, what is going to  happen? Suppose he 

has to send up twice tlie number for each court martial t1i:it is going to 
operate in division 1 ? Tlici*e I\ ill 1i:ivc to be 10 officers. a t  least, because 
you clo not know whether tliere are going to be 5 ofticevs-there will 
hare  to be a t  least 2 courts-there will have to be 4 enlisted men fol 
each court if the staff legal officer is going t o  have any choice, and 
there has got to be at least 4 enlisted men and 10 officers. 

If those men have got to be ar-:iilable at the comniand of this JAG 
up here at  the army headquarters, how caii the division commander 
cse those men except on piirely teniporary things in the iiieantinie ? 
SOF. that is the point that  the ,li*niy ninkei on practicability. 

Then. if you are going to talk about i t  accomplisliinp tlie object, as 
long as the men who serve on that  court are under the conimand of the 
division commander. as long :is they are under that  command, you 
l i a ~  e got just as much command influence, I do not care who chooses 
them ; if that  conimander wants to  use undue influence, and by the 
subtle means that  they :ire talking about, he caii use i t  on men o€ his 
command who are selected by the J A G  just as well as if lie selected 
them himself, and by that hxpotliesis they have pot to be selected from 
the panel. 

Senator KEFAI.\ KR. I tl~ourrlit if there was dnnrer of influence being 
used, the trial would be befor.k R panel selected before another clivisioi; 

Professor MORGAS. Kow, the next question is who is going t o  cleter- 
mine whether there is dxnger of infliience. 

Senator KEFAUVER. Wel l ,  the staff. 
Professor J~ORGAX. Tl’hich staff? 
Senator KmAuvm. I n  tlie division where the offense took place. 
Professor MORG.IX. Division 1 ? 
Senator KEF.IUVER. Division 1. 
Professor MORGAN. Then, you are going to  take officers over here. 
Senator KEFAUVER. Yes. 
Professor MORGAK. My point is that  if you can do that,  this staff 

judge advocate of division commander 1 is going to  say that  you cannot 
get a fair  trial from your commander. 

Senator SALTONSTALL. I f  you ask me, and I understand the  issue 
now, I would agree with Professor Morgan. I do not think you ought 
to  divorce i t  from command control; that  is the issue tha t  you want my 
opinion on. 

Senator KEFAUVER. Yes. 
Senator SALTONSTALL. I would say that  I would rather leave i t  with 

the discipline necessary, and all that  goes with it-I would rather leave 
it with the command control rather than divorce i t  entirely. That  is> 
my understanding of the issue. 

3 
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Senator KEFAITVER. That  is the issue. 
Professor MORGAN. My point is, Senator, if you are going to do 

this, I think it is perfectly absurd for you to say that this group of 
officers from division 6 have got to come over here, that  is, that you 
are going to  disrupt division 6 by picking out officers from there, and 
requiring them to go over to division 1. If you are going to do this 
thing i t  ought to be on the basis that you get i t  in the civilian courts, 
namely, get a change of venue, and the prisoner, the accused, should 
be sent over to division 6 for trial. That  should be done just the 
same as sending him back to the base instead of- 

Do I mis- 
understand the issue, Professor Morgan, \Then you say this : We have 
provided this very high court on the law ; we have provided a board of 
review of the facts- 

Professor MORGAN. That  is right. 
Senator SALTONSTALL. And if we have done those things, is not the 

accused amply protected from any influence ? 
Professor MORGAN. That  is exactly the way our committee fd t  about 

it, Senator Kefauver. We said here that the thing that everybody 
objected to before was, one, the skin letters afterward; two, the com- 
mander actually calling the men in and telling them that he wanted 
a conviction there or he wanted a heavy sentence there, and so forth; 
that  was the thing that was objected to. 

Senator KEFAUVER. For morale purposes. 
Professor MORGAN. Yes; for morale purposes. That  is prohibited 

now, both by the Elston bill and by our bill. 
The Elston bill did not put any punishment on i t ;  we make it a 

military offense. 
Second, the peo le who really objected to that were lawyers. Now, 

we have providexthat you have a lawyer for your law officers-no 
“if available” about i t  ; it is mandatory. You have a lawyer for coun- 
sel. The lawyers do not yield to influence of that kind as readil as  
line men or if they are just temporarily assigned to defend a n i  to  
prosecute. 

Next, when any serious sentence goes up, it goes to this board of 
review, as Senator Saltonstall has said. That  board of review is 
in the JAG office. It is in the J A G  ofice, and that is fa r  removed 
from the local command control. 

As a matter of fact, if you had a board of review, it might be a t  
army headquarters or i t  might be at  general headquarters of several 
armies. 

Senator SALTONSTALL. I am ready to vote on that question. 
Professor MORGAN. I do not want to talk too long. 
Senator KEFAUVER. I feel this way about it: That  I think the field 

that  we might get into is too uncertain; it might be disrupting, but 
I think that in our report and in our discussion we might put the 
services on notice that this is a problem we hope that  we have dealt 
with sufficiently and the addition of this penalty provision and other 
matters, and we are going to try it out as is. 

Professor MORGAN. That  is the way the House did. 
Senator KEFAWER. And we want the services to  be on notice that  

we are watching to  see whether there is going to be undue influence. 
So we will vote on the principle of this matter of command control to 
leave it as is. 

Senator SALTONSTALL. Mr. Chairman, may I say this? 
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IVe will pass on to  tlie next thing. I believe i t  is the law officer, 

Yrofessor i~loi{n IN. Well. tlie diipute on that is merely as to  whether 

Sanator S ii,m)xsr.ii,r,. A l i i d  Tote :ii ii iiienil)er of  the jury,  so-cnlled. 
Professor Rloito is. And Tote :is ii nieiiiher of the juiy.  
I,et me tel l  you the \my tlie coninlittee +plit on tlint, Senator. 
The Uncler Secretary of the Snvy .  that  is l f r .  Iieiinc.y, wanted them 

to  be just like :I judge n i i d  not go back to tleli\w1xte wi th  the court. 
T h e  *lir I4’orce said. ‘Wcll. we i ~ o i i l t l  prefev t o  l i r i ~ e  l i i n i  go h i c k  with 

theni, but that  everything he  does back with tht> co111’t JllLl5t br p l l t  on 
record.” so that therefore you woultl have to h a v e  :i I rpoi-ter pwie11t :it 
the deliberations of the jury. .io to speak. ‘Lh Li~aiiiy wnnted liini to 
vote i n  closed session. 

Well, that  did not seem workable to  nie or to Jfr. Kenney, so on the 
question of the law officers’ going back there n-as a split. a n d  Secretary 
Forrestal decided with us; that  is, wi th  IGniiey and me. that  \ye ought 
not to  have him go back. 

h’ow-, v e  do provide liere-yon see that i f  the rourt renlly wtints to 
do anything more than they h a w  got i n  tlie charge. they rail come out, 
and in open court :tnd in  tlie presence of coiiiisel :ind 10 forth. j i i i t  as 
the judge does in a case when the  j i i i y  conies out  for fui,ther initruc- 
tions, in the case of a civilian court- 

Senittor S.~I;~OSST.\LL. Blr. Cliairninn, I feel-do you mint niy opin- 
ion now? 

Senator K I T A ~ ~ E R .  Yes. 
Senator S.\L”INSTAT,T,. My feeling. Mr. Chnirmnn, is simply this:  

You put  that  law officer in and  have him vote as a juror,  I have always 
felt that  in the civilian rule on not having lawyers eligible for  members 
of the jury. tha t  was a good thing. b e r a u ~ e  they pet themielves compli- 
cated with questions of law. They go off a t  angles and get away f rom 
the facts. 

Kow, if you  ha^ this m:m going in there. hc can argno his case-I 
mean he c a n  argue with the f e l l o w  i n  there .  ith the  nienibers of the 
jury. so to  speak. niid lie c a n  influelice tlieni : hiit i n  the final an:ilysis, 
if they are nien of coiiiinon senqe. they are not going to take his influ- 
ence if he goeq off on wn ic  tangent of Ian that  is, perhnps. not sensible. 

T h e i ~ f o r e .  I woul(1 agwe wi th  the feeliiig tha t  he 4iould not have a 
vote. 

Senator k‘r:r.\rT~ 1 : ~ .  -1nd hc  shall not retire with the court. 
Sriiator S \ T ~ ~ o Y ~ T ~ I J ~ .  Ycs, I ~ \on lc l  like him to retire. 
ProfeSqor MOIG \s. Yon would want it on the rword ? 
Senator S,imom,r ZIJ,. You m w n  you v onltl eliminate the retiring of 

the law oflicer with the court?  
ProfeGqor Moun \N. T woiild not retire h im with the court, and if 

they wanted :iddition:il ntlricr. he n.oiil(1 conie in, 
Seiintor S \ r ~ w ) ~ ~ ~ r i i  r,. I n oiiltl Ixthri* Ieaii the w:iy f i i i i t  11p should 

not he a member of the iiiry t han  conti~nri\\-i-iie, and if there is a ques- 
tion of whcthr r  lie q l i o i i I ( 1  eo in with the jury or not, I woul(1 st:Lnd 
by the bill and keep him out. 

Senator K I : ~  ITTI I:R. ‘1’h:it is my feeling nhont thc matter. so the staff 
will write the bill in tha t  way. 

Professor biorgzzn. 

tlie Ian ofticer should go 1)iic.k I\ i th  the conrt-- 
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Now, does there come up in this section, as some of the witnesses 
contended, that in order to have a law officer for every trial it would 
be an inordinate. a heavy burden on the service, and that the words 
“if available” or “if possible to secure one” should be written in?  

That. was the 
joker in the--- 

That  was the Chamberlain 
bill-maybe you do not remember, but I was concerned with the ques- 
tion at  that time, Rlr. Chairman, and I had what I wrote a t  that time 
quoted to the committee because I was going much farther on this 
command control than I am now, as a matter of fact. 

I n  the Chamberlain bill they said that he should be a lawyer, if 
available. H e  never was available. 

Senator KEFAL-VER. Was that because they did not supply enough 
lawyers ? 

Professor MORGAN. No; during the war they had flocks of lawyers, 
but they did not want them, the commanding officers did not want 
lawyers on the court. He  was afraid, to use their language, that they 
would “bitch up” the thing by telling them some law. 

Mr. LARKIN. I might clarify that a little, Senator. “If available” 
as used in the Chamberlain bill, and as i t  is in  the law since 1920, and 
as reincorporated by the Elston bill of last year, has been construed to 
mean that a lawyer was not available even though a lawyer happened 
to  be sitting as a member of the court even though he was the only 
lawyer on the premises. “If available” was held to mean that he was 
not available to defend the accused, having previously been appointed 
to  the court. This was something which struck the committee as a 
ver broad manner of construing the language. 

Anator  KEFAUVER. We may meet ob’ection to this provision stated; 

sary for  the services. I s  there any compromise or any language tha t  
you could suggest Z 

Professor MORGAN. Kot so far  as I am concerned. I think this is 
the key : There are two things that I think are the key to reform here 
in this court-martial business, and I do not think you are going to get 
it without that, and, the first thing is for lawyers to conduct the trial 
and to preside a t  the trial, and the civilian review board a t  the top. 

I think anybody who has gone over record after record of courts- 
martial trials would not be able to help feeling-cannot help feeling- 
that  way. 

Just as soon as you say “if available”, you have got to make that  
within the discretion of the commanding officer. 

Mr. LARKIN. I think, Senator! to answer your question, the man- 
datory nature of the provision ~111, of necessity, require a large addi- 
tional amount of officers running between 800 and a thousand. There 
is no question about that, and that is about the one and only additional 
expense that is found in this whole system, as compared to the present 
systems. I mean it carries practically no other fiscal- 

Senator REFAUVER. Plus the expense of the court of appeals. 
Mr. LARKIN. Well, I think that is right, but that  is offset in this 

fashion by the fact that  the Army and the Air Force now have a new 
internal court of appeals, by virtue of the Elston bill, which they call 

Professor MORGAN. Well, may I answer that, first? 

Senator KEFAUVER. I n  the Elston bill. 
Professor MORGAN. I n  the 1020 bill. 

I think that something over a thousan d lawyers are going to  be neces- 
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a Judicial Council, which requires three general officers on each of 
those courts. 

This bill, of course, repeals that internal general officer court. There 
are six generals now- 

Professor MORGAN. And thew will be nine. 
Mr. LARKIN. Who are doing appellate work, and if you unify the 

Navy and put three admirals on a similar court, you would have nine 
general officers. 

Senator KEFAUVER. Just a minute, You are going to have a law 
officer. you are going to have a. defense counsel, and you are going to 
have n lawyer presenting the case. 

Professor MORGAN. Yes, sir ; but I do not see how you are going to 
have a decent trial otherwise, notwithstanding all that Colonel Reiner 
has said. 

Senator sA1:roE;sTALL. Miph 1 put a question in here? 1 am not 
sure that i t  is appropriate, but you recall that the Judge Advocate 
General-if that is the correct title-came to see me, and he said that 
if there is some provision in this bill requiring lawyers, if i t  was car- 
ried through, it would just disrupt the Navy; that they have not got 

the Mr. lauzers* ALUSHA, They have a bill to take care of that, Senator, and 
the Savy J A G  is referring to section 13 of this bill. 

Senator KEFAUVER. H e  does not want a legal corps; is that i t ?  
Mr. LARISIN. That  is one, and there is another one, I think, Senator. 
Professor MORGAN. It is section 13. 
Mr. LARICIN. The House put in the bill in lieu of a corps, a section 

13 of the bill which sets up qualifications for the Judge Advocate 
General himself. 

Senator SALTONSTALL. That is it. 
Mr. LARKIN. That  is it. 
Senator KEFAUVER. I think that must be changed, too. 
Blr. LARKIN. And Admiral Russell feels it is too restrictive. 
Proftssor MORGAN. That  is the section. 
hfr. LARKIN. H e  feels that the qualifications art! so difficult that the 

Senator SALTONSTALL. That  is right, that is the provision he brought 

Senator KEFACVER. That  is right. 
Mr. LARIEIN. We will get to that, I think, in discussing section 13. 
Mr. GALUSHA. TVe will get to that another time, sir. 
Senator KEFAV\ER. Senator Saltonstall, do you agree that the “if 

possible” or “if available” should not be placed in the bill? 
Senator SALTOXSTALL. I n  other words, leave i t  as straight lawyers1 

I think, Mr. Chairman, I would rather try i t  that way, and if i t  is 
not sound and found to be impracticable v e  can always amend i t  
downhill. 

Mr. LARKIN. BIay I point out this last one thing : The extra lawyers, 
of course, are a peacetime need. I n  wartime there is no problem 
and everybody conceded that, because they have so many lawyers 
in the services, many of wliom, of course, were not doing legal work, 
but there is such a vast number that the problem would not be nearly 
as acute, you see. 

Navy will not be able to find the man who qualifies. 

up, and i t  seemed reasonable. 

Senator SALTONSTALL. Does that meet with your approval? 
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Senator KEFAUVER. Yes; that is all right. Then, the staff will so 
p u t  it in. 

Professor MORUAN. May I call attention, Senator, to the fact that  
the committee was unanimous on this problem; there was no question 
about it. All three services stated that they wanted it, 

Mr. LARKIN. Yes. 
Senator KEFAUVER. The next controversial subject is the board of 

Professor MORQAN. Yes. 
Senator KEFAWER. The board of review. 
Professor MORGAN. The first thing I understand on that, Senator, 

is that  they do not want the board of review to handle sentences, is 
t h a t  right P 

Mr. GALUSHA. That  is right. 
Senator KEFAUVER. That  is right. 
Professor MORQAN. That  is one of the places where there has been 

the tremendous criticism of the Army, Navy, and Air Force. Of course, 
the Air Force was with the Army before, but that is the place where 
you always had the complaint. 

It was in the First World War,  as a matter of fact, and I happened 
to sit for 6 weeks as chairman of the clemency committee, and I know 
we remitted 18,000 years in 6 weeks. The sentences are just fantastic 
at times. 

Senator SALTONBTALL. Mr. Chairman, I do not want t o  make hasty 
decisions, but if you feel the same way, I would say very clearly that 
I believe the should have the right to reduce sentences. 

Senator 2 EFAUVER. J think undoubtedly it should be there. We will 
check that as satisfactory, and wn mill pass on to the next item. That  
is article 668 

Mr. LARKIN. Yes. 
Senator KEFAUVER. The board of review. 
Professor MORUAN. Yes. 
Senator KEFAUVER. And we will pass on to 67, the Court of Military 

yrofessor MORGAN. The Court of Military Appeals; yes. 
Senator SALTONSTALL. That  is the civilian court. 
Professor MORGAN. That  is the civilian court. 
Senator KEFAUVER. There are several suggestions made about that. 

I n  the first place there has been a suggestion that they are going to 
have a court composed of “lame ducks,” and that there should be a 
requirement that they should have had experience in military justice, 
and that sort of thing. 

Professor MORGAN. Well, I ask you, after you saw Colonel Weiner 
here, he is a civilian, would you like to have him on a court of military 
appeals ? 

(Discussion off the record.) 
Senator SALTONSTALL. Mr. Chairman, I would say that if we are 

working for  a decision, if you do not agree with me, we can discuss i t  ; 
we discussed it a little before you came in, and my feeling would be 
to establish this civilian court, but not give them life tenure on good 
behavior, but make it for a period of years, perhaps starting the thing 
off with 3 , 5 ,  and 7 years, so that they would not come into a presiden- 
tial year ; t ry  to work i t  out that way, anyway. 

review and Court of Military Appeals. 

A eals. 

\ 
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Senator KEFAUVER. Yes; I have thought about that  a good deal, too. 
Senator SAL'roNsTALL. I think we have got to gamble that the Presi- 

That  is always a gamble and there 

As I understand it, it is a court of law ; it is the court which will try 

Professor MORGAN. Absolutely. 
Senator SALTONSTALL. With no questions on sentences ? 
Professor MORGAN. No questions of fact ; it is lam. 
Mr. LARKIN. No sentences. 
Senator SALTOXSTALL. My vote would be in favor of it. 
Senator KEFAUVER. I n  faror  of no requirement of having had mili- 

Senator SAriroNsTLmr,. It would leave i t  wide open. 
Professor MORGAN. Leave i t  wide open. 
Senator SALTONSTALL. For the President, but make i t  for a term of 

Senator KEFAUVER. Suppose we say 3 , 5 ,  and 7 years; then the term 

Senator SALTONSTALL. It would be 7 years or 9 years. I think that  

Mr. LARHIN. New York is straight 14 years. 
Senator SALTONSTALL. Fourteen? That  is too long. 
Senator KEFAUVER. I have thought that your suggestion that you 

made earlier and on which I had not expressed myself, but we want 
to see how this court is going to operate and what kind of personnel 
we are going to get, and i t  may be that experience will show that we 
should have a man with military experience. 

Professor MORGAN. It might. 
Senator KEFAWER. If the first term should be 3, 5,  and 7 years, 

although I had really thought about 2, 4, and 6, but probably we 
might have difficulty in getting good men. 

Professor MORGAN. Would you not get the danger of their coincid- 
ing with presidential elections? 

Senator KEFAUVER. Well, supposing they are appointed now ; would 
they coincide ? 

Professor MORGAN. I do not know. 
Senator KEFAUVER. I f  you appointed one for  3 years, would he not 

coincide ? 
Mr. LARKIN. The way we originally provided it, Senator, was that 

the whole code becomes effective 1 year after passage, or 1 ~7ear after 
approval. Assuming that i t  went throiigh this session and i t  was 
ap  roved at  the end of June, i t  would become effective June 1950. 

g u t  the House changed the effective date of this court. They felt 
that the President ought to be able to set it up some time prior to the 
effective date of the rest of the code, so that they could st11dy the code 
themselves, and so that they could organize their court procedures, 
and set up their tribunal. 

Senator KEFAUVER. Xow, assumiug the bill ifi passed, say i t  is finally 
signed the last of June, just say for the sake of hypothesis, when does 
the court come into operation? 

Mr. LARKIN. The court, according to the version before you, S. 857, 
comes into effect a year from that date, as does the rest of it. 

dent is going to appoint good men. 
will be some good and some bad. 

legal questions. 

tary justice experience? 

years. 

after that, for  how long? 

is debatable. What is i t  in New York? 
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According to  the House version, the rest of it conies into effect a 
year from date, hut the court can cone  into bring at any time frorn 
passage a t  the will of the P~.esitlent. In  other words, they assumed 
that  maybe 3 months before the reit of it comes into effect the Presi- 
dent might start  organizing the coiirt, ant1 appointing the people, 
and that it could be confirmed by tlie S enate. 

Senator KRFAUVER. Well, if vie said 3 years. it \\mild put  i t  right 
in the middle of a presidential year. 

Mr. LARKIS. I f  you went back and had the court become effective 
not soonei’ thnn 3 monthi befoi-e the rest of the code, that  would 
bring you to  about next March. It n ould be March of 1950. and if the 
first was a 3-year term, that  man‘s term would be up  in J I a l ~ h  of 1953. 

Now, you have your next election in 1!)52, so a .?-year minimum for 
the first member would bring hiin just a pear beyo11d this election, 
and then the 5 and 7, why, I think ~voultl scatter pretty well. 

Senator SALToNsrAI,IA. 195.5 and 1057. 
blr. LARKIS. Yes : they noiiltl miss presidential )-ears in each case. 
Fenator KCFAUVER. All right. Do you have any objection? 
Professor 1 k m G . m .  1 have not any objection to  whateoer term you 

fix, just so the thing is not made a football of politics. I am just as 
anxious as you are, Senator, tha t  they sliall not hare  a lot of lame 
ducks running around here. 

Senator KE.FAKTI:R. Unless tliey are good lame clncks. [Langhter.] 
Senator SALTOK~TAIJ,. If you niacle it an 8-year term after 1957, 

yo11 would have them fnlling in just after preqitlential electionr. 
Professor Jlo~a: 13. That  woiild he too kind if you liad them fa l l ing  

in after the residential election. 
Senator I&F.\UVEIL He is talking about Jiarcli. 
Senator SU=I’OX~TATI,.  I was trying to  work it so that they would 

be lame ducks, all right, but siippo5e in 1953, there is an election in 
1952--19,5(i and 1960 are election years-now, you hai*e got here 1923, 
195.5, and 1937, aiicl if you made it 8 years from 19S7, ~7ou woulcl have 
it in 1965, and then yo11 wonlcl r u n  into it again, then it would be 19’73, 
1981, and you would always have i t  in the odd years. 

Professor J l o ~ a . \ ~ .  That  is what we ought to  have. 
Senator Ihr.\vvm. Suppose we instruct the staff either to  make it  

3, 5 and 7, or 8 or 0 years. I think this is going to depend upon the 

Jfr. 1J.miiTs. Yes; I think so. 
Senat or KITAT-I im. ,\lid we will agree on that principle. 
JIr. LARKIN. We will t ry  to work that out. 
Senator K~T.\KTI:R, Sow. i i  there anything else :iboiit the court ? 

We have given them the benefits of the judges of the Tnited States 
coiirt of :ippeals. 

I’rofessoi* JIortoas. If you are going to get good men you hare  really 
got to get them on that h i s .  

Senator KI:FAC-\-ER. If you elect them for terms. can t h y  get the 
benefits? 

Seiiatoi* Kri>,\rwx What  ahoiit tlie ret iremeiit fe:itures? 
Profvqor hfona \x. IF yoii clwt tliem for- :I tci*ni they conlcl not eet 

the peiiqioiic, and so for th ;  they voultl not retire 011 the,full p l y  or 
whatever i t  is. 

effective (1:ite that we pnt it into oper a t’ 1011. 

~ ~ ~ ) ~ ~ ~ s ~ ~  Jrorla \N. I riO iiIlolv ti1:it. 
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Senator K E F A ~ T R .  The judges of the Canal Zone, Hawaii, and 
what not, are named for terms of years. Wha t  happens in connectlon 
with tha t?  

Professor MORGAN. I do not know. 
Senator KEFAUVER. Can you answer that, Mr. Simms? 
Mr. SIMMS. I cannot answer that. 
Senator KEFAUVER. Suppose we look into that, and at least accord 

them the same treatment that  these other judges are accorded. 
Senator SALTOSSTALL. That  brings up the question of reappoint- 

met t .  I think they ought to  be eligible probably for  reappointment. 
Senator KEFAUVER. I think so. I hope we would get men who \i o d d  

be reappointed. 
Professor MORGAN. Yes. 
Senator KEFACI-ER. All right. sir. 
Mr. SIMMS. Mr. Chairman, you have the same question mitli re- 

spect to judges of the Tax Court at  the present time. They are ap- 
pointed for  12-year terms. 

Senator KEFAUVER. Look into that  matter, and see what we can do 
with the retirement benefits, and what not. 

Professor MORGAN. You see, that is the vart  the committee left 
open. You will remember that, Senator. We knew that  the terms 
and emoluments would have to be fixed, but we did want them to be on 
the same basis for salary and so forth as the circuit court of appeals 
judges. 

Senator KEFAUVER. Then lilies 11,12,13, and 14 of page 56 vi11 have 
to  be reworked. 

Professor MORGAA-, Yes, sir ; that  is of the House bill. 
Illr. LARKIN. That  is right. We take out “during good behavior.’’ 
Senator KEFATJVER. The matter of allowances and retirement bene- 

hfr. SIMMS. May I ask you one or two questions about this, Mr. 

Senator KEFAUVER. Yes. 
JIr. Snms. As I understand it, you want 3-, 5-, and 7-year terms? 
Senator KEFAUVER. If af ter  we fix the effective date of the act, 

that is not going to run i t  into the middle of a Presidential campaign. 
Bfr. Smm. Yes; 3-, 5-, and 7-gear terms, followed by 8-year terms? 
Senator KEF.\T-VCR. Eight or nine years. 
Rfr. SIarlrrs. Yes. 
Now. do you want to l’rovide that a person appointed t o  fill the 

unexpired portion of the term shall no t  be appointed for 8 years, but 
only for the unexpired portion? I think thnt is necessary so that  we 
keep this system of having one vacancy coming iip every eeveral years. 

Senator KEFATTER. Is the staggering idea all right? 
Professor MORGAN. I think i t  is all right. 
Senator KEFATVER. I n  other word?, when the %year term expires, 

we can have that man appointed, and  within 8 or 9 years. when the 
next man’? term expircs, the :ippoiiitincnt will be for  8 or 9 years. 
instead of all having them come i n  :Lt the same time. 

Mr. S r i r ~ s .  What  I have i i i  mind is after yoti get to  the %year 
system, let us say, you havr reaclietl a point where everybody is ap- 
pointed for 8 years, and :I ni:m is appointed fora 8 years and serves 
4 years and then dies. His siiccessor slioultl he appointed for only 
4 years, sliould he not, so that we ninintain the staggered system? 

fits and “good behavior.’‘ 

Chairman, so that  we can get i t  straightened out now ? 

, 
, 
I 
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Senator KEFAUVER. That  is right. I did not understand your point. 
Professor MORGAN. Yes. 
Senator KEFAUVER. That  is the way I think it should be, do you not 

Senator SALTONSTALL. Oh, certainly. 
Senator KEFAUVER. Well, the next item is a separate Judge Advocate 

Professor MORGBN. Single Judge Advocate General Corps. 
Senator SALTONSTALL. Is this not a proper time to discuss what the 

Mr. LARHIN. I n  conjunction with this, yes, Senator. 
Professor MORGAN. The separate corps. 
Senator SALTONSTALL. You have ot a se arate corps in the Army 

and not a separate corps in  neither t f e  Ai r  force  nor the Navy. 
Professor MORGAN. That  is right. 
Senator SAuroh’sTALL. And your judgment is to leave it as is for 

the time being? 
Professor MORGAN. Yes. 
MY. LAHKIN. We did not attempt to  repeal the separate corps for 

the Army. It was put in last year for the first time, and we did not 
go forward and provide one for the other two services, and felt that, 
in the first place, the question of the corps was not witbin the terms 
of reference of the committee. The committee felt that having drafted 
this whole code on a comprehensive and balanced basis, that it was a 
complete system in itself, it could operate with or without a cor s, 

are speculative, they have only been in operation since February 1 for 
the Army, and it is too early to  tell whether it is going to  result in an  
improvement in military justice or not, that you ought to wait and 
get several years’ experience with the operation of the corps under 
this code in the Army; and if i t  turns out to be an element in Army 
justice that makes it superior to the Navy and Air Force justice under 
the same code, why, then, on that basis, you should probably go for- 
ward and provide one for the Navy and the Air Force. 

I f  it does not, why then, you could consider deleting i t  for the Army. 
The services themselves all oppose the corps idea. Certain Members 

of the House who were the instigators, probably of the corps idea last 
year, notably Mr. Elston, for instance, who was the chairman of the 
coiiiinittee last year, felt that waiting several years and getting ex- 
perience or observing how the Armp corps works, is a sensible idea, 
ercn though lie generally is a strong proponent of the corps, and 
he was content to go forward with that, and the bill passed the House 
without reference to the corps, one way or the other. 

senator S.~LTONS~.?I,L. hlr. Chairman, my motion would be to leave 
i t  as is ; in other w,ords, the Arm would have a separate corps, and 

get more experience. 
hIr. LARKIN. Yes. 
Srnntor KEFAUVER. How is the Army corps working? 
Professor MORGAN. I do not know. 
Rir. LARKIN, It is hard to say. 
Professor MORGAN, There are several advantages that  they think 

of, and one is that you are going to attract better men, but that  remains 

think so, Senator? 

General Corps. 

Navy- 

and the recommendation was that, since the benefits of the corps i a ea 

the Navy and the Air Force wou T d not, and we would go ahead and 
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diiwtly reslmisible to  the Secretary. and lie is on n par or on a line 
with Imrexii cliiefs ant1 the Chief of Sara1 Operations, :inti not under 
him. 

1 ]ley do not haw tlint peiiwnl staff orguniziition tliat the hriiiy has. 
Sen:itor K):FAv~F,R. TT'ell, this is supposed to be a unifying bill? nncl 

is i i o t  tliis t l i p  o i i l j  divergence in the set-up? 
Ali*. LARKIS.  1 thiiik that  is so. but tliis oiiqht to be borne in mind 

in coiinec,tion wit11 it : The corps is a n  oi,g:inizatioii:tl device, and it 
\vas I)rovided for  tlie ,iiwip by viitne of :in amentlnieiit to the Sational 
Ilefeiise Act. ivllicli is the ,\riny's oigniiic l i ~ w  f o r  its own operations 
and its ow11 oiy~iiiizxtioii. and i t  wns not provided as an :imendinent 
to  t l i ~  -1iticle.5 of l\'ar at all. 

I t  i> tliis outside organizational act that  covers the Army's opera- 
tions, >tiid :IS sucli. was in orpnizational change for tlie Army. 

Havevei.. to  the extent that  the S a v y  does not have that  organiza- 
tional provision. ~v1i-y. it is perfectly true that there is that difference 
that e s i s t s bet ween them. 

senator S,.\L'roxs;T.m,. Furtherinore. 311'. Chairman. the Army is 
twice a s  hig R S  the :Iir Force and t,wice as big as the Sacvy numerically, 
so thew is iiiore reason for  having a separate corps in the A4rii~y than 
the1.e is for  either the Air Force o r  the Xavy. 

Mi*. L.micis. ll'ell, I should think that  in the last analysis, if it 
is a good thing. it ,is good for a l l :  if i t  does not acid anything, it is 

Se i i t i t (~r  S.ii:ross,r.iLL. I me;int that is :in argument for B tliffereii- 
t ia t i 011. 

Jh .  L i x i c i s .  7TeIl. that i n a ~  be. but it does requi1.e a great (leal of 
orpanimt ioi i : i  1 (~!i:iiip~s i n  tlie otliei- servicw tint1 the benefits froiii 
it. fi*oiii oiir vjt~u-point. are still so speculative-we did not Rtteinpt 
t o  1 ~ 1 j e u l  i t  : iw d i t 1  iiot :itteiiipt to say t o  Congress "Yoii put it in 
la-t ytvii~. 11.p tlo iiot t l i i i i lc  i t  j.s aiiy coo(1." because ive still do not know. 

Srii:itoi* I<I:FAI-VKR. M%nt did General- Green'say about the corps? 
Jfr. L ~ I ~ I s .  I do not tliiiilr lie nientioned i t  particulnrly. I think 

lie persoiitilly fnl-ors it. The ilrniy: of course, as you recall last  year, in 
the persoils of General Eisenhower. Secietary Patterson. Royall, Gen- 
eral L:iwtoii Collins. till opposed i t  verg vigorously. I think General 
Green's personal viev is that  i t  i s  a gooc thing. 

Professor MiI0Ro.n. The  rest of the i b m y  do iiot like it. Of coiirse, 
with tlie set-up, 3-011 can see the set-up under the Elston bill, Gene,ral 
Green would be bound to like it. He gets a major pneralship.  

Senator KEFAT-WR. Are we having a lot of frllou-a nlio ougllt to be 
doiiig sonicithiiig else p r t  of their time who. by virtue of the fact 
that  they are lawxers- 

Professor MORGAN. H e  is stuck right there. 
Mr. L.~RIIIX. I think we will find that  out. Senator, and I think 

oiie of the ways we mill find t,hat out, 1s this : Article 6'7 covering the 
court of military appeals provides in addition to  tha t  court's duties of 
reviewing cases. will once a year si t  down with the three judge advo- 
cates and appraise the operations of the. military justice systems of 
the  three department.s : will proride s t a t ~ s t ~ c s  on pending cases, and 
will report t,o this committee each year, in  addition to reportin t o  the 
Secretary of Defense and the Secretaries of tlie Departments. t o  that  
1 tliink those three civilian judges and the three Judge  Advocates 

r .  

L 

sl.lpel~flllons for all. 
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studyin the operation of the code and the corps and writ ing a report, 

tvliether it 1s worlring, whether it is beneficial. whether time is being 
wasted. and all the other fxcts roncerning it. 

Senator KF:F.\I.\ i I;. Siippoiing we abolish tlie Airilly C O ~ ~ S .  is there 
any reason why administratively they could not coiiceiitrRte these fel- 
lows for the use of the service? 

Professor MORGAN. They liavo got along with it before just the 
same way. 

R9r. LARKIX. They were rexsonably concentrated. in that the Army 
has had a Judge -1tlvocate Departriient, :ultl they did specialize with- 
in  it.  

I’i’of~swr Iloi<(, \ \ .  I h c k  i i i  Woi~ld Wai. I. ,C;eii:ltoi, j 011 know there 
were a lot of us greeiihoriis from tlie sticks in it. a n t i  then they had 
soiiie nien who l i d  been in the Regiilar Araiy nlio were piit over tlierc, 
and those are Ansell. iiiitl Weeks, and a lot of West Pointers were 
there, but it was just as separate a dap:irtirieiit a i  a cwrps i? for  tliat 
particular purpose because we h u r l  to liave men ant1 hnd to have men 
tvho knew the law for  tliat. 

tmy, as j o u  pi o h -  
bly know, was the pener:il couiisel’s office for the nliole A i ~ i i y .  We 
1i:itl n i  111c a11 oiyniri/;it ion 1’01. i ioni i i i l i tary j i i i t i c r  c*niei as n e  did 
for  tlie military juitice ca ie i .  

Mr. LARKIN. Of couiw.  the  Navy ( ~ l n i m ~  tliat i t ,  legal specinlist 
idea is  superior to the corps in that the  nien get this separate title. and 
they do this legal work all the tinie. ~:ntl they are kept out of command 
for tha t  reason. They do not beconTe comniant1ei.s tliemseli ei, but i t  
r1iinbleq tllem. ii(>vci.theless. to ahsimi t em to other tliities. 

Professor MORGAN. I talked wit11 a young chap who wc\\ a h v y c r ,  
aiicl lie caid, “Well, I would not w-ant tc go into tlie Navy ,Jiitlge Al(l\  o- 
tacite General part  unless I knew I :auld be assigned to <ea duty a t  
ti 1x1 es. ” 

He said that was the feeling of almost every young fellow i i i  tlie 
Savy,  nnd tha t  was the idea and feeling that every young fellow in 
tlie v r ~  i ~ e  had 

K-IFIL I certainly think that i f  n-e are trying to unify 
tary iii\tire, t l i a t  i h i i  wf) : i ix te  tliiiio i h  a good idea 

i o  tli(1 c L \ i c > i i t  t!j:it t h c 1  A l i*~ i iy  cxii wt i ip  :I wpaiate Judge -l(l iocate 
( ic i i~rn l  Dt1l)artment. 

311.. T, \I<KIS. Tliev have done it  :ilreacly. and tliey 1i:~vc always 

11. -1nd TT ithoiit liar inc. hy law. t o  provide the  
1 r p l  COI 1 s .  T (lo iiot liar(’ :ins 1):irtiriilarly ctrong feeling aboiit it. 

Srliiaioi‘ S \ r . iou i r  \ T I , .  JIy feeliiig noiiltl he to let the  tliiiig ride. 
‘I‘l ic.  TToiiw dit1 ]rot cwri,itlcr i t ,  and if the tliiiig beranie an issup on 
tlir Sen:ite floor. itliy, n e  nould leave our~~~lvecl  open to jiidgment. 10 

l o  spc:ik, not to  t a k  too stlong a position. 

and sen 5 ing tliat report to YOU. will be the best way of finding out 

Of course, the Judge Lltlvocate General of the 

hiitl- 

Senator I < m 2 i L  \ mi. You niean, to let it ride ns it is i n  the bil l? 
Scna  tor S‘ir,TossT’’ir,I,. Pes. 
Rfr. L ~ R K I X .  T h e  bill makes no provision for it a t  all. 
Senator S A 1 , T O S S J  ILL. The. ,Irmy has a separate one. a n d  the Navy 

Profcisor >l [oRaAs.  The bill does not toi ich i t .  
: t i i ( l  t h e  . I ir  F n r w  1i:ivc~ irot 
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Mr. ~ R K T N .  We neither repeal i t  nor add i t ;  we transmitted the 

Senator KEFAWER. Jus t  let it go as is. 
Now, a single Judge Advocate General. 
Prdfesor  MORGAN. Well, that, of course, is very nice theoretically, 

after you once get the thing thoroughly unified, but there again we 
felt that we had to keep off that  because of the different organizations 
of the Judge Advocate General’s Office. 

For example, if you had a single Judge Advocate General, what 
should he be, an Army man, an Air Force man, a Navy man, or a 
civilian? 

Second, the functions of the Judge Advocate General are so different 
in the different services, if you had a single Judge Advocate General, 
how and what functions would you take away from him? I n  the 
Army for example, he is a- 

Senator KEFAUVER. I am inclined to let it go as is. 
Senator SALTONSTALL. There is no question in my mind. 
Senator KEFAUVER. We do not mean to cut you off, Dr. Morgan, but 

when we are unanimous- 
Professor MORGAN. I will not argue with you. 
Senator KEFAUVER. Six seems to be qualifications of cpunsel before 

general courts martial. 
Professor MORGAN. That is the same question you diwussed a few 

minutes ago, Senator, whether we have to have lawyers ; whether they 
have to be lawyers. 

Senator KEFAWER. Now, i t  has been suggested that we could prob- 
ably save some lawyers if you provide that the defense counsel must 
be a lawyer. but that in a good many cases that is an unnecessary bur- 
den to put upon the service-to require that the prosecution counsel 
be a lawyer. 

Professor MORGAN. Do you think that the services mould get a fair 
show then ? 

Senator KEFALTER. Well, the service, if they felt that mas reqnii-et1 
for them to get a fair show, mould be very sure to have one, but in other 
cases, as to  whether a fellow %-as a. w. 0. 1. or  whet not, the evidence 
could be quite as well presented by somebody else. 

Professor MORGAS. I personally, of course. do not wocry much about 
that. but I do think that if yon are going to hare  a decent record of the 
trial, and I do not care what the case is, a. w. o. 1.. desertion, or what- 
ever it is, if it is being tried by a general couit, i t  might to be tried 
competently, and if you go over some of the records that I have gone 
over. it is perfectly obvious that i t  is not tried coinpetently and, cer- 
tainly, if  you had a good laKyer on one side and the kind of layman 
that you are likely to get on the other sire, the record might not reflect 
the facts. 

Senator KEFAUVER. General Green and Harmon, and Colonel 
Weiner, speaking for themselres- 

Professor MORGAN. I know he does. 

Q enator KEFAUVER. You have won your point. We agree with yon. 
Senator SALTONSTALL. I keep harking back, should there be some 

Is this the 

problem. 

That  is the first question. 

Discussion off the record.) 

change in this bill about the qualifications for the S a v y ?  
point to bring that up?  
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Professor MORGAN. Oh, yes; this applies to the Nary as well. 
Senator KEFAUVER. FVe are talking about the Navy .Judge A(lvocnt6 

Mr. LARKIN. The Judge Advocate General himself. 
Senator SALTONSTALL. The qualifications. 
Professor MORGAN. You mean the Judge Advocate General himelf. 
Senator KEFAUVER. Suppose we take that up. What  section is 

tha t?  
Mr. LARKIN. It is section 13. 
Professor MORGAN. Senator Saltonstall, I think the only thing that 

the admiral was concerned about was this : I f  you required the 3 years’ 
continuous service immediately before the selection of the Judge Advo- 
cate General, there would be so few men in the service-they have 
plent of men who have 8 years’ service, but they have been on 

(Discussion off the record.) 
Mr. LARKIN. That  qualification, if that qualification is kept in, the 

law specialist, it would then mean that  a t  least before the judge advo- 
cate IS qualified, and i t  might be the day before, he would have to 
become a law specialist. 

Senator KEFAIJVER. “Shall be judge advocates”- 
Mr. LARKIN. Judge advocate IS for the Army and the Air Force, 

and law specialists for the Navy. 
I n  the case of Admiral Russell, he is a line officer: in the case of 

-4dmiral Colclough, he was a line officer, and if this had been in effect 
they would have been, a t  least the day before they were appointed 
required to become law specialists, which they could have done, and 
which would have taken place. 

Senator KEFAWER. Suppose we delete that clause and say, “shall 
have a t  least 8 years’ cumulative experience in a Judge Advocate Gen- 
eral’s corps, department, or office”? 

Senator SALTONSTALL. Mr. Chairman, may I make a suggestion ? 
Senator KEFAUVER. Yes. 
Senator SALTOXSTALL. My suggestion is that Mr. Galusha get hold 

of the Navy Judge Advocate General and ask him to come to see him 
and let him give him his definition-ask him to write this clause, and 
then go over it v i th  Mr. Galusha, and I would take your opinion, Mr. 
G a l ~ i ~ h a .  I would give you my proxy, so to speak, to put in the bill what 
you iind he worked out as fair. 

J1r. GALUSHA. Senator, I have talked with Admiral Russell relative 
to this section. 

Senator KEFAUVER. I have discussed this with him, too, 
Jlr. GALUSHA. I believe Admiral Russell proposes that  section 13 

be deleted entirely, and that S. 1824, recently introduced at  the request 
of the Savy Department, will take care of this section, although I am 
not familiar with all the rovisions of this new bill. 

Senator SALTONSTALL. k o u l d  it not be a good plan to  follow my 
thought, and you and he come together- 

Senator KEFAUVER. Mr. Galusha, as f a r  as I am concerned, I am ]lot 
in favor of amending our bill on the assumption that some other bill 
is oing to pass. 8 enator SALTONSTALL. Written into this bill. 

Senator KEFAUVER. Suppose you get language that will be satisfac- 
tory to him, and let us get together. 

General ? 

stretc Tl es of 2 years instead of 3. 
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Mr. LARKIN. I think that is a good idea, because if you modify this, 
I think you can reasonably work it out with the House; if you were 
to delete it completely, I am sure you would haye conference. 

Senator KEFAUVER. I understand Mr. Elston-- 
Mr. LARKIN. Yes, he is taking this in lieu of the corps at  this time, 

and he is satisfied with having the corps postponed for several years 
pending experience if this or something akin to it is in it. 

I think your suggestion is a splendid one. We can clean it up. 
Another sug estion I Ji-odd make is that we might consider, after 

tion effective 8 or 5 years froiii date, to  i re  the Xavy an opportunity 
to build up a number of men m-ho coulc f get this kind of experience, 
who have not that  experience now. 

Senator KEFAUYER. Well, the last clause of the sentence is the one 
that they particularly object to. 

hlr. LARKIN. That  is the one they particularly object to. 
Senator KEFAUVER. Because they go on sea duty every so often. 
hlr .  LARKIK. You could strike that  and, perhaps, make it effec- 

Senator KEFAUVER. Anym-ay. let us  work i t  out and get language 

Mr. LARKIN. That disposes of that. 
Professor M ~ R G A K .  That would be fine. 
Senator KEFAK-YEH. Sow. we have So. 7 ,  double jcwpiiidy. Jnst  

point up the issues in respect to  that controversj. 
Professor MIORGAK. Well, tlie point that we have to take care of, 

Senator, is the automatic appeal, you see. 
Suppose you use the double jeopardy clause that is ordinarily used, 

that no one shall be put twice in jeopadv for the same offense: that 
is the way it is ordinarily used. Here he is said to come under the 
principle that he shall not be tried twice for the same offense, but you 
save the automatic appeal, and provide that he may be tried only 
if his conviction, if he has been convicted, and it is set aside, and 
a new trial ordered, you see, a n d  in the n e v  trial lie cannot be stuck 
for anything he was not found guilty of before. 

S o  sentence for the same offense can be increased on the new t r i d ,  
and so forth. 

Well, now. as yon know, Senator, the theory in the civilinu courts 
is that if you apply for a new trial, you waive the double jeopardy 
clause. We had this case u p  in the First World War, where there 
werc a group of Negroes all convicted of raping a single white woman, 
and when the record got to tlie Judge Advocate General's Office, the 
record was in such bad shape that you could not find sufficient evi- 
dence to convict any single one of them. You could find plenty of 
evidence to show that there were some of these fellows who were 
guilty. and the question was could they order a new trial. 

Wel l ,  tlie point was made, before this particular case, it was assumed 
that if you had prejudicial error in  the record, the Judge Advocate 
General would recommend the quashing of the conviction, and it 
had been ruled that a11 that the Juuge Advocate General could do 
was to recommend ; he coula not, or his office could not, really set aside 
a conviction, you see; so that the question was, Did we have power 
to  order a new trial. 

this is amende f and, perhaps, made less restrictive, making this sec- 

tive-- 

that is satisfactory. 
L 
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You know, the British never order a new trial in criminal cases, 
except where there has been no jurisdiction, or where the matter below 
was not really a trial. I f  they find prejudicial error in the record in 
the civilian courts, the conviction is set aside and the prjqoner dis- 
charged. 

Well, that  was the theory, of course, on which the military code was 
drawn a t  that time. 

The way it was solved, Senator, was that the record went down 
with the statement that those of the defendants who were convicted 
and desired a new trial, and asked for it. should be retried; if they 
wanted to be executed without a new trial, i t  was perfectly all right; 
but the result was that  they all applied for  a new trial, and on the new 
trial about five or six of them were convicted, and the rest of them 
were set free. 

Now, the question we have here is if we do not make a provision of 
this kind-and grttnting that the double jeopardy clause of the 
Constitution applies to the Army, upon which there are decisions 
both ways, and the Wade case was a case where the Court refused to 
really decide that  question-if we do not do that, then if we change 
this we ought to  provide some statement to the effect that  the accused 
who had been found guilty shall be presumed to have applied for a 
review and a new trial. unless he definitely waives the matter of record 
within so many days after the conviction or something of that sort. 

Then, you could put i t  on exactly the same basis as the civilian, 
and here me thiak we have protected the accused just as much as 
you would protect him under that  kind of a provision, because our 
statement - .- of the retrial applies only to the case where he has been 
found guilty. 

Mr. LARKIN. T o  put the issue another way, Senator : The military 
double jeo ardy differs from the civiljan and the constitutional in  

many civil jurisdictions, either when the jury is. sworn or  the first 
witness is heard, and from then on the man is in jeopardy. 

I n  the military, however, and this has been traditional through its 
whole life, there is no ~eopardy  until after the conviction, and it does 
not obtain, or the man does not get in jeopardy when the first witness 
is sworn. The reason there is the difference, as Professor Morgan has 
just  pointed out, that the military have always had this automatic 
appeal, which is given the accused, which is not true in civil life. 

The appeal is always on his petition. H e  asks for it, and in  effect 
thereby waives jeopardy, because when he asks for  it, and the court 
reverses and se?ds it back for a new trial, then he canhot say, “Well, 
you put me in jeopardy the next time.” He has waived i t  by asking 
for it. Military personnel always get the benefit of an appeal auto- 
matically, and that is why there has been that difference. 

Now, General Riter, and Senator McCarran’s letter stated that  they 
felt double jeo ardy ought to apply in the military exactly the same 

trial, and they stand for having the same appllcation of the consti- 
tutional double jeopardy provision. 

Senator KEFAUVER. I n  other words, in order to do that, then. i t  
would be necessary to deny an appeal. 

Mr. LARKIN. An automatic appeal. 

that  doub P e jeopardy obtains or applies or start*, if you mill, in 

way as it app P iea in the civil courts, at the very beginning of the 
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Senator KEFAUVER. Automatic appeal, unless the accused asked 

for it. 
Mr. LARKTN. That  is exactly the point. 
Professor MORGAN. I should like very much-I do, not know what 

the Supreme Court would have held in the Wade case, now, Senator, 
if they had not found the ‘5mperious necessity” in  that  case. 

Senator KEFAUVER. That  is the one where they chased the fellow 
all over Europe to t ry  him? 

Professor MORGAN. That  is right; where they sent him back. 
Senator KEFAUPER. He was caught and sent back. 
Professor MORGAN. I n  order to pet more evidence, and so forth. 

I was astonished that the defendant’s counsel conceded that after 
the court was closed in that particular case-the court was closed, 
they asked each side whether they wanted to put in any more evidence, 
and the jud e advocate asked the court if it wanted any more evi- 

got into a consideration of the evidence, they came out and said that 
they wanted the case postponed, and for the Judge Advocate General 
to et these other witnesses. 

/$enator KEFAUVER. Well now, suppose you give u+s our views. 

court, and I think it ou h t  to be impossible. 
Senator KEFAI-VFR. 
Professor MORGAX. So.  that is not : it is not. I have to  agree that it 

is not, because we say “shall not be tried twice.” 
Senator KEFAUYER. I think we ought to protect the accused from 

this. If they go to trial, and then the prosecuting attorney finds that 
he probably did not have as good a case RS he thought he had, and he 
gets the case postponed, or deferred, or something or other, or what- 
not, I think double jeopardy ought to apply. 

Professor MORQAK‘. I agree with you absolutely. I think he has 
got to shoot his bolt all a t  once. I do not think he has got-- 

Senator KEFAUVER. What can we put in this bill to provide that ? 
Professor MORGAN. My point would be simply-that you use the 

constitutional statement that he shall not be put in jeopardy t r i ce  for 
the same offense, but that you save the automatlc review, by pro- 
viding that in case he is found guilty, he shall be deemed to have a - 

unless within a certain number of days he specifically says that  he 
waives the review, and does not want it. 

Senator SALTONSTALL. Under what conditions would he waive a 
review, because he was satisfied with the sentence? 

Professor I~~ORGAX. H e  practically would neyer do it. as a matter 
of fact, because we have got him protected here. H e  cannot be stuck 
any Korse than he was on the new trial. The sentence could not be 
increased. It is all to the good for  him, so that he will never waive it, 
as a matter of fact, and I suppose- 

Senator KEFAUVER. The only objection I see fo  your suggestion is 
the exigencies of war, where the general conrt mlght have to break up 
if they were in active combat. 

Professor R ~ O R O A N .  Well, that is all ri ht, but suppose it does have 

\yas “imperious necessity” i t  could break up just the same way as the 
civil court. 

dence, and t f ey said “Xo,“ and then when they got back there, and 

Professor MORGAN. That  would have been impossib 9 e in a civilian 

it impossible under our language? 

plied for review, and a new trial under the provisions of this co s e, 

to break up ? The court h r e  in the Wa a e case assumed that if there 
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Senator KEFAUVER. Would you need to write that i n ?  
Professor MORGAN. That  was not the fault of the‘prosecutioii. The 

battlefront was moving, and they said that would apply in the mili- 
tary case, just the same as in the civilian court if a juryinan becomes 
ill or if they discover afterwards that you have got R djsquulified 
juryman on the jury, or something of that sort, or there is misconduct 
of counsel or anything of the kind, in which case the court can order 
a mistrial. 

Senator KEFAUVER. Are you in agreement with Professor Morgan 
on his sentiments, Mr. Larkin ? 

Mr. LARKIN. I think i t  is six of one and half-a-dozen of the other if 
we do i t  that way. You certainly have to provide for the preservation 
of the automatic trial in the form of a petition of some kind which 
does involve, of course, a redrafting of a lot of our appellate system. 

Professor MORGAN. You will not have to redraft anything but this. 
MI-. HAYDOCK. Maj7 I make one suggestion there? The Nary has a 

provision which stops just exactly what Senator Kefauver wants to  
stop. It says that if the prosecution, for any reason nolle prosses 
the case because they do not think they are going to be able to convict 
the man, then that is jeopardy. Now, we can cover it by that one 
simple sentence. We could add that sentence. 

Professor MORGAS. Yes, you caii have that i f  you M ant it. 
Mr. SIMMS. I t  does not take care of the Wade  case. cloes i t  ? 
Jfr. LARKIN. So.  
Mr. SIMMS. I t  was not broken up. 
Senator KEFAUVER. The1 just inoved back. 
Mr. LARKIS. The Wade case is taken (%:ire of by the docat  ib i i i t ,  of 

“imperious necessity.” 
Professor MORGAS. I n  the Wacle case they said they discharged the 

coiirt and had a new court appointed. 
Mr. Smm. I understand. 
Profesor  M o ~ c a s .  Son-. the defent1:uit insisted that if they had the 

swnie court lie would not have objected. That was the concessioti that 
w:ts made, that that was the regular Army practice, and had been. 
Well, you know. Senator. that during World War I they sent back 
acquittals for reconsideration. 

Senator KCFAUVER. I know. 
Professor h l o ~ c ; . ~ ~ .  Yes. so that this l)roVisioii here did not protect 

a inan against a finclin of not gnilty. 
Senator KEFAUVER. 5 oes that now- 
Mr. L IRKIS . .  W e  hare another provision. 
Professor MOHUAS. W e  haw got that hole plugged. 
Senator KEFACVER. Where ’i 
Professor ~ I O R G A S .  On wh:it can be clo!ie. That was plugged in 

1920 and, as a matter of fact, a i  so011 as ,Insell begti1 his crrisade about 
the thing, they put an Army repii1:itioii into effect that it coiild not 
be done. 

Senator Smromrrm,. Mr. Ch:tirn~:in, I alii not q u i t e  s i i i ~  that I 
understand or have a cornpletP understanding of this. h u t  one thing 
sticks in my mind, and that is that if you use the wortls that yon are 
suggesting, why are you not going to have aiitomatic*ally two trials 
in every case and have all the trouble attendant on two trials? 
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Professor MORGAS. No, he j u d  applies for a new trial under the 
prorisions of the code, that is, he is deemed to have asked for the 
revietv that he now gets automatically. 

Seniitoi, S.iLroNsT.u,IA. So, you nre merely leaviiig it as it is, only 
you sire covering a technical constitlitional provision. 

Professor hfORG.\N. That is it. 1 am just using the (1onble jeopardy 
statement, just as it is i n  tlie C’onstitution, that is. You say that he 
shall not twice be put in jeopardy for the same offense. You use that, 
and then you provide for tlie antoniatic review, saving that, by saying 
that he shall be deemed to have applied for an automatic reviem, and 
a new trial iinless he indicates the contrary. 

Senator SALTONSTALL. Supposing a man like Senator McCarran, 
who is interested in this subject,.gets up and says that this is double 
jeopardy because you are presuming him to do something. 

Professor MORGAN. I think you get away from that. H e  can refuse 
i t  if he wants to. It is totally for his benefit. 

Senator KEFAWER. The sentence cannot be increased. 
Mr. LARKIN. Yes. That  is right. 
Professor MORGAN. I do not think anybody could say that, because 

they-Senator McCarran as Tell as everybody else-wants to preserve 
this automatic review ; that is one place where the military procedure 
has very great advantages over the civilian procedure, This review 
does not cost the accused 1 cent. 

Senator SALTONSTALL. Mr. Chairman, I would say very frankly that 
this is awfully technical, and I am not quite sure that  I understand it, 
but I would follow the advice of our experts. 

Senator KEFAUVER. Then, Dr. Morgan, would you and Mr. Larkin 
assist our staff and Mr. Simms in putting in that additional rotection 

Professor MORGAN. Whichever way you and the staff think will do 
it most effectively. 

Mr. LARKIX. That  is considered, as I think Mr. Haydock points out 
by keeping the same provision we have, and adding to it the Navy 
practice, that if the prosecution nol-pros it- 

Professor JIrmG.w. Not no1-pros, dismiss it. 
Mr. HAYDOCK. Either one. 
Senator KEFAUVER. Be sure and save the protection of the Govern- 

ment though with respect to  “imperious necessity.” 
Mr. LARKIN. Oh, yes. 
Professor JfORcAY. Yes: that would be saved. That woulcl be just 

like this except for that, whichever way you do it. I really am just as 
anxious as yoti Senators are to have the double jeopardy clause apply, 
and apply the way it does in civil courts. 

Senator KEFAUVER. Well, while we are on that question-I received 
this from somebody, some suggested provisions, and my administ ra- 
tive assistant talked with this man, and said he seemed to  know what 
he was talking about; he was strongly for this bill, except that he 
had certain provisions. H e  suggested that article 15 (F) , page 15, 
line 25, and on page 16 that with respect to a person attached to or 
embarked in a vessel or confined “on bread and water” could receive 
that punishment for a period not to exceed five consecutive days. 

Senator SarJToss.i..iLr,. We talked about that, Mr. Chairman, before 
you came in, and I think the explanation v a s  a very clear one, This 

in some way or another, and giving us the necessary P anguage? 
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provision is confined to a ship. It is not on land; i t  is not on a post, 
and when you come to a ship, if a man comes back aboard the ship, we 
will say, drunk or having committed some niinor offense, AWOL, or 
something, they have got no way of punishing him. 

I f  they just leave him in his room, and if he only can read a book, 
why, he is better off than he is out scrubbing the decks, but if they have 
some method of putting him on punishment, punishing him by lack of 
food or putting him on bread and Tvater, on that sort of a diet, they are 
really making him a little bit uncomfortable for the offense he has 
committed. 

It seems to me that if you leave it to a ship, not have it with respect 
to  a post, on shore, and not have it apply to the Army and Air  Corps, 
i t  is a perfectly fair provision. 

Senator KEFACVER. As written in the bill i t  is lii,iited to ships? 
Professor MORGAN. As amended. 
Mr. GALUSHA. The House amended it. 
Professor MORGAN. I will give you the history of this, What  we did 

with respect to article 15 was we took all the company punishment that 
the Army inflicted, all the company punishment that the Navy 
inflicted. The Army did not ?ant a lot that the Navy had, and the 
Nav did not want a lot that  the Army had, and so we provided that 

Senator KEFAUVER. Well, now, article 30 apparently makes it pos- 
sible for that punishment to  exist for 30 daps. 

Professor MORGAN. But the House committee cut that  all out, and as 
vou will see they went back to the minimum of enalties, and on the 

was assigned or attached to a ship. 

maximum assignment of bread and water for 30 days. 

the B ecretary could, by regulation, cut down these particular things. 

bread and water they provided that i t  should app P y only to a man who 

Mr. LARKIN. That  is right. 
Senator KEFAWER. Article 30 apparentb makes it possible to have a 

Mr. LARKIN. Thir ty? 
Professor MORGAK. No. 
Senator KEFAWER. Off the record. 
(Discussion off the record.) 
Senator KEFAUVER. I do not like this bread and water. 
Professor MORGAX. Neither do I. We did not like it, but the expla- 

nation that the Navy gave seems to  us to warrant it. 
Senator SALTONSTALL. It seems to me that is a very reasonable way, 

becaiise you have no way of punishing a man on shipboard. If you 
stick him in a bunk and leave him on there, he is better off than he is 
polishing brass. 

Mr. GALUSHA. The Marine Corps is not in favor of having this pun- 
ishment confined to shipboard. They would like to  have it for use on 
land as well. 

Senator KEFAUVER. Well. it does apparently only apply to  enlisted 
men, too. 

Mr. HAYDOCK. The present article 50 is in  the articles for the pov- 
ernmmt of the Navy. which we are repealing, but as it is now written 
in the law they can give 50 tliiys of bread and water. 

Mr. Limn-. .  T h a t  i; being repealed. 
Senator KEFAT-VEK. Repealed where ? 
Mr. r l A R K T s .  Back here it repeals all t h r  a r t iv lw for the gorern- 

ment of the Navy. 
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Senator KEFAUVER. So 5 dfiys is the maximum that can be pro- 

Mr. LARXZN. That is right. 
Professor MORGAN. Five days. 
Senator KEFAUVER. I would say cut it dovn to 3 days or something 

like that. 
Mr. LARKIN: I think, as a matter of fact, Senator, they give a man 

full rations every third day. 
Professor MORGAN. He would certainly never get anything but 

bread and water-for 3 days. 
Senator KEFAUVER. I mean, a fellow can live 3 days with bread 

nnd water. 
Professor MORGAX. We landlubbers- 
Senator KEFAUVER. Do you have any objection to  cutting it down 

to 3 days? 
Senator SALTONSTALL. No; I would rather leave it for five, if you 

do not care. 
professor MORGAN. Senator, we landlubbers said it u'w cruel and 

unusual punishment, and it ought to be taken away, it ought riot to 
be allowed. 

Senator KEFAUVER. Well, it is something you ought to be able to 
scream about. 

Mr. LARKIN. Well, the House did modify it down, s; that it could 
only be im ed by the Nav only on a vessel. The way we had 

Senator KEFAWER. If Senator Saltonsta 1 does not raise too much 
ob'ection, let us cuti t  down to 3 days. 

kenator SALTONSTALL. All right. 
Senator KEFAUVER. Next are the mons sub'ect to the code. I 

this matter. 
Professor MORGAN. The only part of that, Senator, where we have 

expanded it that I should feel very strongly about,, is this case of 
Reserve officers on inactive trainin under orders which s t d e  fi ecifl- 

to take care of these felloms who practice flying. When thoy buzz 
places, and so forth, and they are in char e of ver expensive equip- 

equipment for tralning unless they are doing it under the terms of 
orders gect in  lar membem of the corps. It seems to me that 
is the case, T f e T  not have to do it, if they do not want to. They 
do not have to accept it. 

Senator KEFALUVER, Well, that refers to subaection 88 
Professor MORGAN. Right, 
Mr. LAREIN. Yes. 
Senator KEFAUVER, Reserve personnel who are voluntarily- 
Mr. GALUSHA. This is the way it reads. 
Senator KEITAUVER (reading) : 

Reeerve personnel while they a1.e on lnactlve-duty tralnlng authorlead by writ- 
ten orders which are voluntarily accepted by them, whlch ordera tjpeclfy that, 
they are subject to thle code. 

Professor MORGAN. That is right. 
Mr. QALUBHA. I think, as I recall the testimony on that, Senator, 

most of the Reserve officers felt that the Regular services are goino to 

vided for? 

Yl 
mitten it t R" e Navy had carte t lanche at an place. 

thought that some of the fellows ma r e rather e B ective rtrguments on 

cally that if they accept it they wil f be subject to the code, and &at is 

ment, they certainly ought not to be allow A I  to use t at very expensive 

8-6 O - S G T T  
e 
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put  out orders, all their orders, requirin that they are subject to  mi$- 

intent to use that rather mildly, not to make them subject to court 
martial every time the go to a training drill, and i t  is only in those 

handlin expensive equi ment, such as P r o  essor Morgan stated, tak- 

%ro&ssor MORGAN. As a matter of fact, the Army practically said 
they would not use it at  all. 

Mr. LARKIN. That  is right. 
Professor MORQAN. They said they were not going to use it. The 

Navy said they might use i t  if the fellow is ut in charge of a ship. 

Does this pefer also to Sationnl Guard men when they go dowri- 
Professor MORGAN. If they come into the Federal service. 
Senator KEFACTER. No ; I mean when they go to their weekly meet- 

in!k. LARKIN. No. 
Professor MORGAN. Only when they are in Federal service. 
Senator KEFAUVER. Why not? 
Mr. GALUBHA. They are not in Federal service. 
Senator KEFAUVER. They are, too, if they are “on inactive duty train- 

in authorized by written orders.” 
Srofessor MORQAN. They never have to  take the training if they do 

not want to. 
Senator KEFAU~XR. What is this about this that ties them up for 3 

years? 
Mr. HAYDOCK. That is article 3. 
Mr. LARKIN. Well,.you can tie it in this way: The history of this, 

ust for a minute again, is that the Army has never had this, and the LT avy has had this on the books not in the Articles of Government for 
the Navy, but in the United States Statute, a provision which is very 
much broader than this, and the Navy now does have jurisdiction over 
their Reserve personnel on inactive duty, or inactive duty training, 
when they are wearing their uniforms, when they are taking corre- 
spondence courses, when they are attending these monthly meetings, 
and almost in every circumstance. 

34 United States Code, which is that provision for  the Navy. Now, 
this is a substantial dilution of the Navy’s jurisdiction, and in the same 
breath is granting jurisdiction to the Army that they have neyer had 
before. It is the middle ground, if you will, and was intended by the 
committee to cover- 

Senator SALTONBTALL. What is the regulation in the Navy now? 
Mr. LARKIN (reading) : 
All members of the Naval Reserve who are employed on active duty, authorized 

training duty with or without pay, drill, or other equivalent instruction or duty, 
or when employed in authorbed travel to or from duw, or appropriate duty, drill, 
or instruction, or during such time as they may, by law, be required to perform 
active duty, or while wearing a uniform prescribed for the Naval Reserves, shall 
be subject to the laws, regulations, and orders for the government of the Navy. 

Now, under the provision in question, they are not subject to this 
code if they are wearing a uniform or if they come to a monthly meet- 
ing, or if they are taking a oorrespondence course a t  home. 

tary law, and in talking with the Regu ? a r  services, I think it is their 

cases where these peop 9 e are on inactive-dut training, where they are 

in up fanes, and so fort. R , that this will affect them. 
P 

Senator KEFATVER. Hon- can we mnkc t P lis a little more amenable? 

Professor MORGAN. Whenever they have ot their uniform on. 
Mr. LARKIN. For the record, I would 11 s e to read section 855 of 
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Professor MORGAN. Or parading or somethin of that sort. 
Mr. LARKIN. They are suhject here only w a en they get specific 

written orders which state in them that they are subject to the code, 
and they voluntarily accept them and come on for week ends in active 
duty training, wherein the are using the heavy, expensive equipment. 

Senator SALTONSTALL. d a d  that again. 
Mr. LARKIN (reading) : 
All members of the Navy Reserve when employed on active duty- 

and, of course: that is true of everybody all the time, and that is not 
this- 
authorized training duty- 
that would be inactive duty- 
with or without pay, drill, or other equivalent instruction- 
that would be when they take a correspondence course at home- 
or duty or when employed in authorized travel to or from such duty or appro- 
priate duty drill or instruction or during such times as they may, by law, be 
required to perform active duty, or while wearing a uniform prescribed for the 
Naval Reserves shall be subject * * 

Now, that is extremely broad, as compared to this which cuts down 
the Navy’s jurisdiction. L 

The Reserves have claimed that this is to be read in as broad a sense 
as this previous Navy article, and they are apprehensive about it. 
When I say “Reserves” I mean the Army and Air Force; the Navy 
Reserves are already subject to the very broad provision I read. The 
witnesses claim it will deleteriously affect the activity of the Reserves, 
and that men are not anxious to subject themselves to it, and I say in 
that connection the Naval Reserve is probably the most active and the 
best Reserve of any of the armed services, even though they are subject 
t o  a much broader jurisdiction than is provided here. 

Now, we have tried in the House hearings and in the commentary 
that we wrote to this bill to make it perfectly clear that the legislative 
intent of this provision is not to apply when they wear uniforms and 
when they go to monthly meetings, but it is on1 to cover the week-end 

priate notice that he is subject to it, when he voluntarily accepts it, 
and under no other circumstances. 

Now, they do not cut orders of that kind, and give them those written 
orders when they come to those monthly meetings, and when they go 
to parades. 

Senator KEFAWER. Mr. Larkin, is it possible to put a L‘provided” 
after the word “code” to say that the order should only specie that 
they are subject to the code in these particular circumstances you are 
talking about? 

Mr. LARKIN. I think maybe we could clarify it more, and make it 
even tighter than it is, so that everybody is completely reassured. 
Maybe we could put in here that this shall not cover trie mere wearing 
of the uniform, correspondence courses, or perfunctory meatings, ot  
things of that character. Maybe we could do that. 

Senator SALTONSTALL. Why is not ( 6 )  very broad, “Members of the 
Fleet Reserve and Fleet Marine Corps Reserve”? There is no quali- 
fication there. 

flight duty, and other sea duty on shipboard, w E en the man has appro- 
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Mr. LARKIN. There is none at  all. They have always been subject. 
They are in the nature of retired Regulars, and that is different from 
these Reservea. 

Mr. GALUSHA. That is a different proposition. 
Senator KEFAWER. Let us pass on to the retired personnel, Regu- 

lar components of the armed forces. It states that the retired per- 
sonnel who receive pay-that means a fellow on retirement, he is still 
eubject. 

M i ,  LAEIKIN. That is ri ht, 
Senator SALTONSTALL. 6 eneral Eisenhower '? 
Mr. LAF~KIN. General Eisenhower, Admiral Nimitz, and so forth. 
Mr. GALUSHA. That has alwa s been the situation. 

out in the hearings that if they criticized Congress, if they ran t o r  
office and criticized the President, technically they might be subject to 
courts martial. 

criticiee. 

provision which makes it an offense to so criticize. 

Senator &FA-. Wdl, is t x at good business? Now, it is brou ht 

Senator KEFAUVER. I t f ink it is a good idea to have these Mlows 

M e s s o r  )MORGAN. They a l  / said-we got i t  confined to officers, you 

Senator SALTONSTALL. The other side o 9 it is that these fellows are 

cause of their military service, I thin f there is R very strong argument 

Senator KEFAUVER, Ib ell, it is pay only in the sense of retirement 

Senator &AFYIER. A R. er we serve here for a certain length oft time 

Mr. LARKIN. That is ri ht. 

Mr. LARKIN. You might cure that, Senator, by just striking out the 

Profassor MORQAN. We tried to et that strieken out. 
Senator KIZFAUVER. Who ob'ecte5 to striking it out? 

know; that is, they said it was not seemly for the o@cers, the men who 
were officers of the United States, to be going out and calling public 
officials what they really are in a great man cases. 

recsiving regular pay as Army or Navy officers, and are subinct te 
recall to duty. 
Now, as long as they are receivin pay from our Government, be- 

that they should be sub'ect to this. 

benefits, is it not? 
Mr. LARKIN. That is the debatable question. I think there are two 

schools of thought: One is !hat it is a pension in the same fashion 
that anybod else gets a ension, and after he has concluded his serpice. 

we can retire with benefits. 
Senator SALTONSTAIL Six years, [Laughter.] 
Senator KEFAUVER. I certainly want to reserve my right to criticiee. 
Mr. LARIIN, Then the other school is that they continue to $et their 

pay on retirement based on their conduct, and activity, and their avail- 
ability while they are in retirement, and they are carried as official 
d c e r s  on the registers of the Army and Navy of the United States- 
they get commissary privileges; they can wear their uniforms at  ali 
times. 

Senator BAYIY)NETALL. That is the way I would construe it. 
Mr. LARKIN. That is the way the services construe it. 
Senator- RALTOWBTALL. Wimite has now been sent over to India ; he ir 

Prdawor MORGAN. It haa not interfered with free speech of the 
ordered over there. 

retired officers, 
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MY. GALI~SIIA. The retired officers that I have talked to think it 

diould be in there. They can go to any Army hospital and- 
Senator SALTONSTALL. It is not merely keeping them in line. 

Mr. GALUSHA. The retired Reserve? 
Mr. LARKIS. The retired Reserve is not subject unless he is in the 

Professor MORGAN. Actually in the hospital. 
Mr. LARKIS-. That is No. 5 ,  
Senator KEF.~UF ER. Hon about Colonel Maas ? 
Air. LARKIX. His feeling was- 
Senator KEFATYER. What is he?  
Mr. LARKIX. He is a Reserve. 
Senator KEFAC VEK. HP thinks he cannot get out and criticize Con- 

Mr. LAHKIS. Yes. 
Senator KEFAI-L ER. Do you think he can? 
Mr. GALUSHA. There is nothing stopping him. 
Mr. LARHIN. I think he can unless he comes on inactive-training 

di:ty over the week, and got this d u i i t a r p  order which he accepted. 
Senator KEFAUVER. That i s  just that week end? 
Jir. LARKIN. That is right. After that he can go and do as he pleases. 

Unless he had the written orders which said he was subject- 
Senator KEFAUJ-ER. H e  thinks he is subject. 
Senator SALTONSTALL. Gen. Sherman Miles is a member of our State 

legislature, and as fa r  as I know is receiving pay. H e  has been elected 
twice. 

Senator KEFAU~~ER. Would i t  be satisfactory to ask Mr. Galusha to 
study this further with Professor Morgan and. the Reserve Officers 
Association and see if we can alleviate some of their fears anyway? 

Professor MORGAN. Senator, as fa r  as I am concerned, you can cut 
down the military jurisdiction as much as you want to, except in this 
case where they are actually doing things that  may really effect the 
eervice and/or civilians, this use of equipment, and so on and so forth; 
that  is the only thing about that that  I care about. 

Senator KEFAUVER. If we could put in there that they should not be 
subjected to  the code unless they are going to  handle vehicles or air- 
planes and what not- 

Mr. LARKIN. That. I think. is a good suggestion. 
Senator KEFAUVER. That  is just spelled out as to what the Army 

now does. 
Mr. LARKIK. I think so. I think that  would allay their fears. That  

is all that is intended. 
The trouble springs from the fact that in here- 
Senator KEFAUVER. What might be done. 
Mr. LARKIN. This is not concrete and tangible enough. 
Senator KEFAUVER. Suppose now-what is the article about criticiz- 

Mr. LARKIN. Eighty-eight. Incidentally, it is Congress and not a 

Senator KEFAUVER. I do not know why Congress should be immune 

Mr. LARKIN. Article 88. page 70. 

. Senator KEFAUVER. How about the Reserves? 

hospital. according to this scheme. 

gress. 

ing Congress. 88 ? 

Member of Congress. 

from criticism. 
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Senator KEFAUVER (reading) : 
Any o m r  who usee contemptuous or disrespectful words against the President, 

Vice Pr-ident, Congress, Secretary of Defense, or a Secretary of a Department, 
8 Qovernor or legislature of any State, Territory, or other possession of the 
United States in which he ie on duty or present shall be punished as a court- 
martlal may dlrect. 

Well, that is pretty restrictive. 
Senator SALTONBTALL. “hat is pretty restrictive. 
Professor MORGAN. When we were talking about that I said that 

when I had the uniform on I wanted to crticize your pred;ecessor in 
oflice. 

Senator KEFAUVER. M? feeling is that in the first place we ought to 
be able to criticize, and in the second place our reatest reservoir of 

from men who are officers, retired officers, or Reserve or what not. 
Senator SLLY~ONSTALL. Yes. On the other hand- 
Senator KEFAUVER. That is my point. 
Senator SALTONSTALL (continuing) .’ The other side of it-I hate 

to see a fellow called out on Saturday night and say everything against 
his Government, and then on Monday mornin he appears in uniform 

Pro essor MORQAN. This is only for contem tuous language. 
Senator KEFAUVER. What is disrespectful? Vhat is some other ad- 

jective we could ut in in place of “disrespectful”? 
Mr. LARKIN. &niemptuous, vituperative. 
Senator KEFAUVER. Does that not mean loud and noisy? 
(Discussion off the record.) 
Senator SALTONSTALL. Mr. Chairman, I would be perfectly glad to 

have them stud this thing a little bit more, and see if v e  cannot work 

eral with it. 
How 

many courts martial have you ever had? 

men who may take part in public life, or should ta 5 e part, would come 

with a eat smile on his face and squared-op s a oulders. 

P F 

out any better 9 anguage. My only feeling would be not to be too lib- 
I agree with you. 

Professor MORQAN. How much has it been used in the past? 

Mr. LARKIN. I think practically never. 
Professor MORQAN. Only in extreme cases. 
Senator KEFAUVXR. What have you got there? 
Mr. LARKIN. The construction of what the language is supposed to 

mean is as follows : 
This article covere both, (1) words which are  disrespectful or contemptuous 

in themselves, such as  abusive epithets, denunciatory or contemptuous expres- 
sions or Intemperate or  malevolent comments upon official or personal acts and, 
(2) words which are disrespectful or contemptuous because of the connection in 
which used and the surrounding circumstances. The person against whom the 
words are  used must be occupying one of the omces named a t  the time of the 
offense. However, it  is immaterial whether the words a re  spoken against him 
in his oBcial or private capacity. 

Then they state : 
The language must be disrespectful or contemptuous- 

which just keeps self -defining itself- 
adverse criticism of the Governplent or President or Congress in the course of a 
political discussion, even though emphatically expressed, if not intended to be 
personally disrespectful, should not be charged as a violation of this article. 

Similar expression of opinion made in a purely private conversation should 
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not ordinarily be made the basis for a court-martial charge. However, alvg 
written publications given broad circulation, or the utterance of disrespectful or 
contemptuous ao.ds in the presense of military inferiors would constitute an 
aggravation of the offense. Truth or falsity of the statements made is gen- 
erally iiuinaterial, since the gist of the offeiise is the contemptuous or disrespect- 
fu l  character of the language used. 

Now, that is their construction. 
Professor MORGAK. You can see that it would not be used often. 
Mr. LARKIN. That  is their interpretation of how it would be ap- 

plied. 
.I assume that kind of a construction would appear again in the 

manual which must be written to iiiipleiiient this whole thing, you see. 
Senator S A L T o x s T - a L .  hlr. Chairman, 1 would be glad to have Mr. 

Galusha go over this again with Mr, Morgan and yourself and sub- 
mit anything, your final su uestions, to me. I would not oppose any 
change, but I would not m a !  it to be confined too closely, that would 
be my opinion. 

I have in mind that case just discussed, and I would move, Mr. Chair- 
man, that  we report the bill, subject to the improvements that we have 
discussed here this morning. 

Senator KEFAUVER. Without objection that will be done. Thank 
you, sir. 

Professor MORGAX. Thank you very much, Senator. 
Senator KEFAUVER. We appreciate your coming, Professor Morgan. 
I am informed that the Secretary of Defense will write a letter to 

the chairman of the Armed Services Committee, stating his position 
with regard to this legislation. When the letter is receiled i t  will 
be made a part of the record. 

(The letter referred to is as follows:) 
’ THE SECRETA~T OF DEFEKSE, 

Wasliiizgton, June 8, 1949. 
Hon. MILLARD E. TYDIXGS, 

united States Seiiate 
DEAR SENATOR TYDINGE : As you know, I requested Prof. Edmund M. Morgan to 

inform your committee of my support of the Uniform Code of Military Justice 
when he appeared before you on my behalf. 

I would appreciate it if this letter is incorporated in the record of your hearings 
and the committee report, because I am anxious to reiterate my stroiig support 
of the uniform code. 

The code was drafted and transmitted to the Congress before I assumed office. 
I have taken the time, however, to familiarize myself with its principal provisions 
and I conmr in Mr. Borcestal’s opinion that the code represents an outstanding 
example of unification in the armed services. In my opinion, the code provides 
a number of very desirable protections for the accused without interfering with 
necessary military functions. In addition it represents a great advance in 
niilitary justice in that it provides the same law and the same procedures for all 
persons in the armed forces Ry its terms, the same rights, privileges, and obliga- 
tioiis will apply to Army, Navy, Air Force, and Coast Guard. I cannot emphasize 
too much the importance of this equality and the fact that I believe it will be an 
item which will enhance the teamwork and cooperative spirit of the services. 

I am aware of the conscientious nnd objective work of your committee and the 
House committee. I know that the hill has been improved by these constructive 
efforts and I wish to exprpss to yon and the members of your committee my deep 
appreciation. I n  order that the benefits of the code may be available a t  the 
earliest possible time, I strongly urge its passage at  the present session of t h e  
Congress 

With kindest personal regards, I am, 
Sincerely yours, 

Lours JOHNSON. 
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Senator KEFAWEI. I also suggest that the three charts submitted b 
the National Defense Establishment, which indicate graphically (17 
appellate review of Army and Air Force general court-martial cases, 
( 9 )  premnt naval general court-martial procedures, (3 )  Uniform Code 
of Military Justice general court-martial review, be included in the 
record at this point. 

The material referred faces this page.) 
Whereupon, at 12 : 10 p. in., the subcommittee adjourned.) 



A P P E L L A T E  REVIEW OF ARMY AND A I R  FORCE GENERAL COURT-MARTIAL CASES 
AND SPECIAL COURT-MARTIAL CASES I NVOLVING A BAD CONDUCT DISCHARGE 

UNDER THE 1948 ARTICLES OF WAR 

L€G€ND - - LEGALLY SUFFICIENT 

LEGALLY SUFFICIENT BUT MODIFICATION OR CONFIRMING ACTION BY JUDICIAL 4 COUNCIL DEEMED NECESSARY BY BOARD OF REVIEW OR JAG 
I.. . . . . . . , 
--I+ NOT LEGALLY SUFFICIENT OR ERRORS AND IRREGUURITIES 

AUTHORITY HAVING CLEMENCY POWERS 

ALL SENTENCES 

COURT '" ,̂"" 0 
CHART I 

OF A C'XXJRT-MARTIAL CONVENED BY PRESIDENT 
SENTENCE osi 

I mumm I A W ~  

1 
I RECONSIDERATION ( M C M 6 4 f  1, CORRECTION OR REVISION BY SAME COURT (MCM 8 7 b )  -OR 

REHEARING BEFORE ANOTHER COURT IF SENTENCE IS  DISAPPROVED (AW471(3), 52: MCM 89) J 
CHART Z I EXECUTION OF I 

SENTENCES OF DEATH OR INVOLVING A GENERAL OFFICER (AW48a) 

v . A W W d I 3 l  w AW5OdI I l  PROVISO + . .  

TO C/A FOR REHEARING OR OTHER APPROPRIATE ACTION (SEE CHART I 1 

SENTENCES INVOLVING: CHART 
I DISMISSAL OF OFFICER OTHER THAN GENERAL OFFICER 
2 REDUCTION OF OFFICER TO GRADE OF PRIVATE 
3 DISMISSAL OR SUSPENSION OF CADET 
4 LIFE IMPRISONMENT 

+ 
I TO C/A FOR REHEARING OR OTHER APPROPRIATE ACTION (SEE CHART I )  I 

SENTENCES INVOLVING: CHART 
I DISHONORABLE DISCHARGE 

2. BAD CONDUCT DISCHARGE 

I 

A L L  OTHER GENERAL COURT-MARTIAL CASES CHART 9 

FINAL AND CONCLUSIVE (AW 50h) EXECUTION OF 

TO C/A FOR REHEARING OR OTHER APPROPRIATE ACTION (SEE CHART I )  1 
NOTE: 

NEW TRIAL, OR RESTORE RIGHTS, PRIVILEGES AND PROPERTY (AW53) .  
THE JUDGE ADVOCATE GENERAL OF THE ARMY OR A I R  FORCE MAY EXERCISE CLEMENCY (AW5lo). GRANT A 

49 5291 
S!)OR88+30 (Fiire p, 334) SII. 1 



I. PRESENT NAVAL GENERAL COURT-MARTIAL REVIEW PROCEDURE 
(SENTENCE OF OFFICER 
OR DISCHARGE EXECUTED) 

CONFINEMENT I f l  EXCESS OF IO YEARS 
HOMICIDE 
QUESTION OF LAW 

Notes :  Power to  con f i rm  d ismissal  has been de lega ted  by President to Secretary  o f  the Navy.  
Shaded squares denote author i t ies  w i t h  .power t o  modify sentence regard less o f  legal i ty 

It. REVIEW OF NAVY GENERAL COURTS-MARTIAL UNDER PROPOSED A k N  (S.1338) 

SENTENCE EFFECTIVE SENTENCE 
UPON ANNOUNCEMENT 
BY COURT EXCEPT 
DISCHARBE R E W " ,  
DISMISSAL'MI DEATH 

( 

lLLE6AL 

I NEW TRIAL (UPON REQUEST OF THE ACCUSED) OR OTHER ACTION 1 
Notes : Power to confirm dismissal may be delegated t o  Secretary o f  the Navy. 

Shaded squares denote authorit ies w i t h  power t o  modify sentence regardless o f  legarity. 
Addit ional review by Board o f  Appeals upon p e t i t i o n  o f  the accused w i th in  one year. 
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ARMY 
NAVY 
AIR FORCE 
COASTGUARD 

GENERAL COURT - MARTIAL REVIEW 
I. SENTENCES OF DEATH OR INVOLVING GENERAL OR FLAG OFFICER 

REHEARING OR OTHER APPROPRIATE ACTION _- -__ REHEARING OR OTHER APPROPRIATE ACTION _- -1 -__ 

x. SENTENCES EXTENDING TO DISMISSAL, DISCHARGE, OR CONFINEMENT IN EXCESS OF ONE YEAR. 
N O  PETITION OR PETITION OENIEO 

REHEARING OR OTHER APPROPRIATL ACTION 
b 

m. OTHER GENERAL COU RT-MARTIAL SENTENCES. 

1 REVIEW COMPLETE 

A R M Y  

NOTES : 
I Secretary of Department must approve 

dismissdl before evecution and also 
controls r-esrdual clemency. 

power t o  m'odify the sentence 
2 Shaded squares deriotci alithoritle:; wlth 

ILL E G A L  
I L L ~ G A L  1 

L RECARING OR OTHER APPROPRIATE.--ACTKJ ____ 
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